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The House was not in session today. Its next meeting will be held on Monday, March 6, 2006, at noon.

The Senate met at 9:45 a.m. and
was called to order by the Honorable
JOHNNY ISAKSON, a Senator from the
State of Georgia.

PRAYER

The Chaplain, Dr. Barry C. Black, of-
fered the following prayer:

Let us pray.

O Lord, our Lord, help us to be aware
of Your presence today. From the first
blush of dawn to the wonder of the
starry heavens, we behold Your cre-
ativity and beauty. Help us to see You
in those around us. Give us a glimpse
of Your compassion in those who seek
to help the less fortunate. May we not
forget to see You in the many deeds of
kindness we witness each day.

Today, empower our Senators in
their efforts to speak for the voiceless
and to lift the downtrodden. May these
leaders strive to please You in their
thoughts, words, and deeds.

We pray in Your holy Name. Amen.

——————

PLEDGE OF ALLEGIANCE

The Honorable JOHNNY ISAKSON, a
Senator from the State of Georgia, led
the Pledge of Allegiance, as follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

——————

APPOINTMENT OF ACTING
PRESIDENT PRO TEMPORE
The PRESIDING OFFICER. The
clerk will please read a communication
to the Senate from the President pro
tempore (Mr. STEVENS).

Senate
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The legislative clerk read as follows:
U.S. SENATE,
PRESIDENT PRO TEMPORE,
Washington, DC, March 3, 2006.
To the Senate:

Under the provisions of rule I, paragraph 3,
of the Standing Rules of the Senate, I hereby
appoint the Honorable JOHNNY ISAKSON, a
Senator from the State of Georgia, to per-
form the duties of the Chair.

TED STEVENS,
President pro tempore.

Mr. ISAKSON thereupon assumed the
chair as Acting President pro tempore.

———

RECOGNITION OF THE MAJORITY
LEADER

The ACTING PRESIDENT pro tem-

pore. The majority leader is recog-
nized.
——
SCHEDULE

Mr. FRIST. Mr. President, this morn-
ing we will be returning briefly to the
LIHEAP bill sponsored by Senator
SNOWE. No rollcall votes will occur
today, although Senators may come to
the floor to address the LTHEAP issue.

In a moment I will file cloture on the
bill. That cloture vote will occur on
Tuesday under the provisions of rule
XXII. I remind everyone that last night
I scheduled votes on three district
judges to occur at 5:30 on Monday. We
will also begin debate on the lobbying
reform bill early next week.

The Rules Committee and the Home-
land Security and Governmental Af-
fairs Committee have completed their
work on lobbying reform and therefore
we will be ready next week for full Sen-

ate consideration. I believe we can fin-
ish the LIHEAP measure and the lob-
bying reform bill next week. This will
take full days of session and a lot of co-
operation on both sides of the aisle. I
do hope that we can stay on track and
give the appropriate attention to both
of these measures and conclude by the
end of the week.

———

RESERVATION OF LEADER TIME

The ACTING PRESIDENT pro tem-
pore. Under the previous order, leader-
ship time is reserved.

———————

MAKING AVAILABLE FUNDS FOR
THE LOW-INCOME HOME ENERGY
ASSISTANCE PROGRAM, 2006

The ACTING PRESIDENT pro tem-
pore. The clerk will report the bill.

The legislative clerk read as follows:

A Dbill (S. 2320) to make available funds in-
cluded in the Deficit Reduction Act of 2005
for the Low-Income Home Energy Assistance
Program for fiscal year 2006 and for other
purposes.

Pending:

Kyl/Ensign amendment No. 2899, to make
available funds included in the Deficit Re-
duction Act of 2005 for allotments to States
for the Low-Income Home Energy Assistance
Program for fiscal year 2006.

CLOTURE MOTION

Mr. FRIST. Mr. President, I send a
cloture motion to the desk.

The ACTING PRESIDENT pro tem-
pore. The cloture motion having been
presented under rule XXII, the Chair
directs the clerk to read the motion.

The legislative clerk read as follows:
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CLOTURE MOTION

We the undersigned Senators, in accord-
ance with the provisions of rule XXII of the
standing rules of the Senate, do hereby move
to bring to a close debate on S. 2320, a bill to
make available funds included in the Deficit
Reduction Act of 2005 for the Low-Income
Home Energy Assistance Program for fiscal
year 2006, and for other purposes.

William Frist, Lamar Alexander, Ted
Stevens, Pat Roberts, Robert F. Ben-
nett, George Allen, Pete V. Domenici,
Rick Santorum, Gordon Smith, John
Thune, Richard G. Lugar, Arlen Spec-
ter, Mitch McConnell, Lincoln D.
Chafee, Lisa Murkowski, Mike DeWine,
David Vitter.

Mr. FRIST. Mr. President, I ask
unanimous consent the live quorum be
waived and that this vote occur on
Tuesday, March 7, following the period
for morning business and a 1-hour pe-
riod of -equally-divided debate on
LIHEAP.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mr. FRIST. For schedule purposes,
we now have up to three votes sched-
uled for Monday on three U.S. district
judges, as well as the cloture vote on
LIHEAP which will occur Tuesday
morning, sometime prior to the policy
meetings.

I expect that today will be a rel-
atively short session. If Senators do
wish to come to the floor to speak,
they should do so as soon as possible
this morning.

I yield the floor.

Mr. President, I suggest the absence
of a quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. THOMAS. Mr. President, I ask
unanimous consent that the order for
the quorum call be dispensed with.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mr. THOMAS. Mr. President, I ask
unanimous consent to speak as if in
morning business.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

ENERGY

Mr. THOMAS. Mr. President, I know
we will not be in very long today. As a
matter of fact, I am going to Wyoming
in a little bit. There are some things I
have wanted to talk about for some
time, and since we have some time this
morning, I thought I might take a few
minutes to talk a bit about energy.

We, of course, have been on a number
of other things, and unfortunately tak-
ing a long time to do them. But I hope
we get back to those things that are
really vital to us in terms of the econ-
omy, in terms of jobs, in terms of
health care, and terrorism. But one of
the most important questions, of
course, that we face is the question of
energy.

Sometimes I think we forget how
vital and what such a part of our lives
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energy is. All we have to do is look
around and turn the lights off or turn
the heat off for a little while and we
recognize how important it is. We have
talked about it a great deal.

As a matter of fact, last year one of
the most important and vital things
that we did was to put together a pol-
icy on energy. I think it was a very
good policy. It is a policy that is in ef-
fect. The fact is, however, it is a policy,
as it should be, but then we should be
faced with and take on the responsi-
bility of implementing that policy. It
is one thing to have a policy, and it is
very important to have one, but then
you have to put something in place to
cause the policy to be in action. I think
that is where we are now.

Being part of the committee, I may
be a little prejudiced. I think the pol-
icy was a good one and looked forward
to the future and took into account
things such as conservation and effi-
cient use. That is a very important
part.

One of the things we really have to
stress is how we can get more mileage
out of the energy we have. We also
looked—again importantly—at the idea
of alternative sources of energy. Over
time, we can look at wind energy, we
can look at ethanol, we can look at
Sun energy—all kinds of things out
there. And we should.

The fact is, most of those—even
though I think they have great poten-
tial and will be a real part of our lives
in the future—are out there waiting.

The other thing we talked about,
however, in the policy is to make bet-
ter use of those things that are already
available to us. That is really what I
want to talk about for a couple of min-
utes this morning; that, specifically, is
coal. Coal is our largest fossil fuel re-
source. As a matter of fact, we have
the largest supply of coal in the world
that we can depend on in the future.
About 27 percent of future coal is in
the United States. We use a great deal
of it right now generating electricity
by and large, but the fact is, even
though we are using train loads to run
a generator for 1 day, we still have the
resources to do this for a good long
time in the future.

However, there are some things pend-
ing we can be doing in the fairly short
term that will have a real impact. If we
wait for these alternatives, we are
going to have some real pressing times
between the time they are ready to go
and what we are doing now. I am hope-
ful and involved in the budget right
now. I, frankly, wish there was a little
more attention—I think there should
be—in the budget not only to look at
research over time but to do some
things to incentivize the development
of those things that will have an im-
pact in the next 4, 6, or 8 years. That is
very important because energy is that
nearly on the edge.

One of them, of course, is the various
alternative uses of coal. We kind of
know what to do. In fact, there are
some plants now that are using coal
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and converting it and processing gas,
which takes out CO,, which takes out
the climate-warming kinds of things
and yet produces coal. Of course, as we
produce more generation we have to
look at other ways.

Coal has been the only kind of fuel
that has been used over the last 20
years. About 50 percent of our genera-
tion is done by coal, and more recent
plants have been gas.

In our policy, we are better off using
coal for generation and let gas be used
for things which are more flexible.

For instance, my State of Wyoming
is the largest producer of coal. We have
some of the biggest resources for coal
in the future. These are open-pit mines,
which are very efficient and very effec-
tive. We are very anxious to try to
bring to this country and put into use
fairly soon some of the procedures that
can be used. As I said, you can make
diesel fuel out of coal, which is very
important.

We have plants in Wyoming that are
ready to do that, if we can get started.
We can make gas out of coal. We can
make hydrogen out of coal. These
things, of course, take incentives and
take some money.

I hope in this budget, in addition to
looking out in the future in terms of
research, we also look at how we imple-
ment in the shorter term the things we
already know how to do—how we use
our greater resources, use them in a
more efficient way, and in a way which
is environmentally sound so we can put
ourselves in the position of being less
dependent on foreign oil and foreign
imports.

I want to talk some more about it as
time goes by, but I guess the point I
wanted to make and leave and see if we
can’t talk about is, we have a policy.
We have a policy that deals with some
fairly short-term changes. We need to
be putting some emphasis on those as
we look at our budget needs, look at
things which can have an impact in the
short term. We have to look at where
these resources are so we can make our
development around where the re-
sources are and look forward to pro-
viding energy in this country on an
economically sound basis, reasonably
effectively, and available to everyone.
We can do that.

I hope we pursue our policies and im-
plement them.

I will continue over time to focus on
these things.

I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The minority leader is recog-
nized.

PENSION REFORM

Mr. REID. Mr. President, another day
is gone. The Senate has been unable to
appoint conferees on the pension re-
form bill. I am terribly disappointed
that is the case.

Forty-four million American workers
are covered by private sector pension
plans. They need our help. They can
only get help if we have a conference
with the House, a bill comes back here,
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and it is approved by both the House
and the Senate. Forty-four million peo-
ple would have peace of mind.

Senate Democrats are ready to go to
conference now so we can produce a
pension reform bill that will improve
worker retirement security. Through-
out this process, Democrats have
worked with Republicans. This is truly
a bipartisan effort to produce a bill
that passed the Senate with 97 votes. It
wasn’t until we got into a position of
appointing conferees that the majority
decided to, for lack of a better descrip-
tion, play games.

I have to, frankly, say—I haven’t had
this job a long time—it has never hap-
pened during the time that I have been
leader. I don’t remember it happening
during the time I was assistant leader
for 6 years.

I don’t know when the last time was
that we had a prolonged dispute about
how many people are going to be on a
conference committee.

Why are we seeing this now? Perhaps
they are trying to stack the deck in
favor of downtown interests—I should
say some downtown interests. We
should give the opportunity to the Sen-
ate to stack the deck in favor of the 44
million workers and not a few special
interests down on K Street.

Yesterday, the distinguished major-
ity leader said, and I quote:

We have two committees with equal stakes
in this bill, and they should have an equal
number of conferees in the committee. The
conference committee should fairly rep-
resent the two committees of jurisdiction.

I agree. This is precisely why I pro-
posed a conference of eight Repub-
licans and six Democrats instead of
seven Republicans and five Democrats.

Under my proposal, four Republicans
and three Democrats can be appointed
from the HELP Committee, and four
Republicans and three Democrats could
be appointed from the Finance Com-
mittee. Remember, these numbers give
the majority a two-vote majority.

The proposal I suggested establishes
equal and fair representation to the
two committees but for the fact we
have 55 Republicans and 45 Democrats.
We have acknowledged they should
have a two-vote majority in this con-
ference. But it is fair, eight Repub-
licans, six Democrats; eight Repub-
licans representing the Committee on
Finance and the HELP Committee, six
Democrats representing the Committee
on Finance and the HELP Committee.
My proposal established equal and fair
representation of the two committees—
exactly what the leader said we need to
accomplish so we can at least get the
conference underway.

We are ready to go. It is puzzling
when the majority leader refuses to
take ‘‘yes’” for an answer. The pro-
posals put forward by the majority
leader only add to this confusion. It ap-
pears that seven Republicans are okay,
eight Republicans are not okay, nine
Republicans are okay but only if they
have, not a two-vote majority, but now
a three-vote margin.
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So what conclusions could be drawn?
At least two could be drawn. First, the
majority leader and his supporters
downtown do not really care about the
equal and fair representation; they
only care about stacked representa-
tion. Second, and most unfortunately,
they apparently care more about
stacking the deck than they do about
completing action on this vital piece of
legislation.

Remember, whatever suggestion I
have made, I don’t change the majority
of the Republicans. They have a two-
vote majority. The majority leader has
an opportunity to prove these words
wrong. What am I saying? That they
care more about stacking the deck
than they do about completing this im-
portant legislation.

If the distinguished majority leader
believes what he said yesterday, we can
go to conference today with equal and
fair representation from the HELP
Committee and the Committee on Fi-
nance. If he does not accept this offer,
it indicates he believes the lobbyists on
K Street are more important than the
workers on Main Street.

Yesterday, I listened to statements
by Senators BAUCUS and CONRAD, the
Democratic ranking members on the
Committee on Finance and Committee
on the Budget. What they said speaks
volumes on what is wrong with this ad-
ministration. I have trouble compre-
hending how the majority ignores
these huge deficits. They are there.
They are piling up. Why? We vote to
approve these deficits.

In the pay-as-you-go system, if some-
one wants to spend some money, you
have to have an offset. Those rules
have been abandoned by this adminis-
tration and this Republican-dominated
Congress. I don’t understand this. I al-
ways had in my mind that the Repub-
licans were fiscally concerned about
the status of our economy. Obviously,
that is not true.

President Bush is the most fiscally
irresponsible President in the history
of our country. No other President
comes even close. When this adminis-
tration came to office, the Federal debt
was about $56 trillion. We were running
large annual budget surpluses. We were
paying down the debt.

Alan Greenspan, the recently de-
parted Federal Reserve Chairman, ex-
pressed concern during the final year of
President Clinton’s administration
that the public debt was being paid
down so rapidly that it may cause a
concern to the financial markets.

Over the last 5 years, rather than re-
ducing the debt, our Nation has suf-
fered record deficits and gone on an un-
precedented and dangerous borrowing
spree. Total debt now stands at over $8
trillion, and we are being asked to in-
crease it by another $800 billion, which
will last, some say, for no more than
about a year.

Compounding matters, the Presi-
dent’s most recent budget makes mat-
ters substantially worse, leading to a
$12 trillion debt by the year 2011. That
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is just as the first wave of baby
boomers begins to retire.

Not only is the debt exploding at the
worst possible time, increasingly we
are borrowing from foreigners—Dubai,
China, Japan. Since this administra-
tion took office 5 years ago, our coun-
try has more than doubled its foreign
debt, increasing such borrowing by
over $1 trillion. That is more foreign
debt than we accumulated in the first
224 years of this Republic.

During the last 3 years of the Clinton
administration, we paid off $200 billion
in foreign debt. We paid it off. Given
the explosion of debt in recent years, it
is long past time for Washington to
change course and adopt a new fiscal
policy. All we are asking is that people
be concerned about the future of our
economy. Our Nation is at stake.

I had the good fortune of being able
to serve for a number of years in this
Senate with Pat Moynihan, Daniel Pat
Moynihan, who will go down in the his-
tory of this country as one of its most
outstanding Senators. He served in
Democratic Presidential administra-
tions, Republican Presidential admin-
istrations. He was a man who had a
great intellect. He served during World
War II. He was a great patriot and a
great intellect.

Before he died, he said that he be-
lieved all this debt which was being ac-
cumulated, all the tax cuts, were not
to help the wealthy; they would starve
Government because the programs that
some people in this administration
hate, such as Social Security, which
the President wanted to privatize in
the 1970s, Medicare and Medicaid and
other such programs, could not be at-
tacked on a frontal basis. They could
not do it directly. So by starving the
Government, that is what has hap-
pened. And the Government is being
starved. The American people are being
starved with this huge debt.

At a minimum, this is a matter
which deserves considerable debate in
the Senate and an opportunity for all
Senators of both political parties to
participate. Unfortunately, there is
reason to believe that some on the
other side are doing everything they
can to squelch this.

My friend, the senior Senator of the
Committee on Finance, Mr. GRASSLEY,
is reported to have said—not reported;
he said it—that he would like the debt
limit to be extended but ‘“‘with the
least debate.” According to one news
story, he said, “I would like to see a
bill on Thursday night just prior to re-
cess.” Those are code words for saying:
Let’s jam this thing out of here. It ap-
pears that is what the leadership in-
tends to do.

I got a letter in December from Sec-
retary Snow saying that the country’s
debt limit is going to be exceeded, and
to do something about it. During the
holiday season, I got to this letter. It
wasn’t suddenly given to us. It appears
to me we should be spending some time
on this issue. But we are not; we just
shove it under the rug. It is only an-
other $800 billion of taxpayers’ money,
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most of which will be borrowed from
foreign governments, with no debate,
no amendments, no public scrutiny,
with no accountability for the massive
debt we are imposing on future genera-
tions of Americans. That is not how
this Republic, that is not how this Sen-
ate is supposed to work. It is not how
our great democracy is supposed to
function. We should be inviting public
input, not trying to hide what we are
doing because people are embarrassed
of public reaction. We shouldn’t be
jamming things through Congress for
political expediency.

The chairman of the Committee on
Finance has said to extend the debt
limit “with the least debate,” and, I
would like to see a bill on any Thurs-
day night just prior to a recess.”

If the majority believes that increas-
ing our debt by about $800 billion is the
right thing to do, they should be up-
front about it. They should explain
why they think more debt is good.
They should explain why they think it
is fair to force our children, our grand-
children, and great grandchildren to
pay higher taxes, why it is right to in-
crease our Nation’s dependence on for-
eign creditors. Let them try to defend
that. Maybe they can convince the pub-
lic they are right, but I don’t think so
because most Americans know that in-
creasing the debt is wrong. The baby
boomers are about to retire. Under the
circumstances, as almost any credible
economist would tell you, we should be
reducing debt, not increasing it.

I am appreciative of Ranking Mem-
ber BAucUs and Ranking Member
CONRAD. We have sent a letter to the
majority leader urging him to allow a
thorough and open debate on any legis-
lation to increase our debt. The letter
says that before we approve hundreds
of billions of dollars in additional bor-
rowing, we should adopt reforms to re-
duce the need for more debt in the fu-
ture. In particular, we should reinstate
the pay-as-you-go rules that proved so
effective in promoting fiscal discipline
in the 1990s. That meant if you want a
new program, pay for it, take it from
someplace else. When you finish, there
has been no new debt to this country.
And to show the cynicism of what is
going on around here, we have been de-
bating for more than a year the Repub-
lican’s deficit reduction bill—that is
what they call it—which increases the
debt.

We should not allow our Government
to go deeper and deeper into debt with-
out full and complete debate. We be-
lieve we should be more fiscally re-
sponsible. All this will do is create
more fiscal irresponsibility. It will cre-
ate higher taxes on our children and a
weaker economy for future genera-
tions.

The American public will see whether
this vote takes place in the dark of
night or in broad daylight. They will
see that Democrats are not going to
vote to increase this debt. This debt
has been generated by President Bush
and his Republican Members of Con-
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gress, and $8.2 trillion is not enough.
My good friends on the other side—all
55—will have to belly up to the bar and
vote to increase the debt of this coun-
try by $800 billion, or whatever figure
is chosen, because Democrats are not
going to do this. The votes are going to
have to come from the Republican
Party. We are not going to support this
irresponsible Government we have in
America today.

How can you run a business like we
are being run here? When the credit
cards run out, you cannot borrow more
money from the bank. Instead, you go
out and find the money—you rob the
American people. How could you run
your home this way?

If I can no longer manage on my sal-
ary, I can no longer pay for the style of
living we have, I talk to my wife and
children and say: We will have to cut
back on things.

Not here.

STEM CELL RESEARCH ENHANCEMENT ACT

More than 9 months ago, the House of
Representatives passed H.R. 810, the
Stem Cell Research Enhancement Act.
It was one of the rare victories in the
House for bipartisanship. I felt good
about that. It was my hope we would
embrace the same spirit of bipartisan-
ship in the Senate and pass this legisla-
tion, as well. It offers so much hope to
untold millions of Americans and their
families, people who suffer from these
dread diseases.

After the House passed the stem cell
bill, I spoke with my friend, the major-
ity leader, about the need to take up
this crucial legislation as soon as pos-
sible. At that time, Dr. FRIST assured
me he would consider the bill in the
Senate by July. That was last July.

By the end of July, the majority
leader still had not found time to
schedule debate on the stem cell bill,
so I moved to take up and pass the
House bill on the Senate floor. It was
objected to by the majority, but Sen-
ator FRIST and I admire him for this,
Mr. President—delivered a speech the
next day in which he expressed support
for Federal funding for expanded em-
bryonic stem cell research. That was
not easy for him to do. I admire him
for doing it, and I appreciate it. In the
speech, Dr. FRIST said that the poten-
tial of stem cell research to save lives
and ease human suffering ‘‘deserves our
increased energy and focus.”

Now, Senator FRIST is a surgeon, a
transplant surgeon, one of the pio-
neers. When he started doing this
transplant surgery, most people
thought it was an experiment that was
doomed to failure. I have spoken to
Senator FRIST. He personally would
travel on little airplanes with a heart
that had been taken out of one human
being. He would take that heart and
transplant it in another human being.

Now, since he did that, they have cer-
tainly come up with easier and better
methods of transporting human hearts.
But that is what he did. And he, com-
ing from a different perspective than I,
believes that stem cell research will
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save lives, it will help us, it will ease
human suffering. I am not a scientist,
but I believe that, also.

But after he gave this remarkable
speech—and I know he received criti-
cism from certain political folks—we
returned from the August recess, and
he still did not find time to debate this
important legislation. He found time to
do a lot of other things, like drilling in
the Arctic Wildlife Refuge. He found
time for the Majority’s budget, a budg-
et that leaders of the faith-based com-
munity and major religious institu-
tions said was immoral. He found time
to give sweeping liability protections
to the drug industry. But he could not
find time to keep hope alive for mil-
lions of Americans counting on the
promise of stem cell research.

In December of last year, the major-
ity leader asked consent to take up and
pass the House-passed cord blood bill.
Now, we all supported the cord blood
bill, but we did not want to do that be-
cause we wanted to consider the cord
blood bill and the stem cell bill to-
gether. That is what the House did. But
in an effort of bipartisanship and in an
effort of hope and faith in the process
here, we said go ahead and do that.

When we passed the cord blood bill,
Senator FRIST expressed his commit-
ment to the stem cell bill, but he did
not bring it to the floor. He asked the
proponents of stem cell research to
support his request to take up and pass
the cord blood bill in exchange for a
commitment to consider the stem cell
bill early in the 2006 session.

At that time, Dr. FRIST explained:

It is going to take some time that I will
give on the floor of the Senate early in the
year and have committed to do so because of
its importance. It is important to address
that in order for that research to be ampli-
fied. Much of that research needs to be am-
plified for cures that may occur 5 or 10 years
down the road.

That is a statement from Dr. BILL
FRIST. Three months have gone by. We
are now into March 2006 and still no
time has been scheduled to consider
the House-passed stem cell bill. We all
know this is a short legislative year.
We have less than 3 weeks remaining in
the work of this period and a short
work period in April. Before you know
it, it will be May and an entire year
will have passed since the House fin-
ished this bill.

Mr. President, recently I was in Las
Vegas with the Las Vegas Metropolitan
Police Department SWAT team for a
demonstration of their new mobile
command center, which is really state
of the art. When the demonstration
was over, I saw a man in a wheelchair.
I walked over and introduced myself
and asked why he was in a wheelchair.
He said: I was a motorcycle officer, and
somebody ran a red light and hit me.
He has been paralyzed from the waist
down for 5 years. He said to me: You
know—he grabbed his leg—I am getting
a little bit of feeling. I hope that is the
case. But he said: Stem cell is my only
hope.
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Now, he does not know anything
about stem cells other than what peo-
ple have told him. He is not a scientist.
He is a police officer. He works in an
office now. But he has hope. He has
hope. As Dr. FRIST said:

Much of that research needs to be ampli-
fied for cures that may occur 5 or 10 years
down the road.

He has been 5 years in a wheelchair.
He is willing to wait a lot longer.

One year may not seem like a lot of
time to some of us, but it is an eter-
nity, I am sure, to some people out
there who are so sick with some of
those diseases where stem cell research
could help. Diseases and conditions
like spinal cord injuries, Alzheimer’s,
diabetes, Parkinson’s.

Last Sunday, ‘60 Minutes,”” the pub-
lic affairs program on CBS, ran a seg-
ment on embryonic stem cell research.
They featured a woman named Suzanne
Short who is paralyzed from the neck
down who was hit by a drunk driver al-
most 25 years ago. Here is something
she said about her hope for stem cell
research:

Whether I walk or not, I really don’t care.
And, yeah, if I do that’s great. But . . . if you
could just wake up one morning and not
have to wait for someone to come in my
room and get me out of bed, I could at least
transfer myself into my own wheelchair, be
amazing. I'd be completely independent.

That is what she said. She has waited
more than 24 years for help. Now we
need action in the Senate. She should
not have to wait longer.

Mr. President, less than a month ago,
my friend died, Jeanie Sherman,
Jeanie McCall. She was paralyzed from
the waist down. She wrote the most, to
me, heartrending letter about her expe-
riences in a wheelchair for all those
many years.

Every day we delay consideration of
this legislation is a day we deny hope
to the hundreds of millions of Ameri-
cans who suffer from these devastating
illnesses and conditions that have no
cure—diseases such as cancer, as I have
indicated, Alzheimer’s, diabetes, Par-
kinson’s, spinal cord injuries, and
heart disease, even Lou Gehrig’s dis-
ease.

There are a number of very impor-
tant issues that this body ought to con-
sider this session, but few are as impor-
tant to the American people as stem
cell legislation that could provide med-
ical breakthroughs that would benefit
hundreds of millions of people.

So, Mr. President, I know that we are
crammed for time here, but I would
hope we can find time early this year
to debate stem cell research. We have
to keep hope alive.

The ACTING PRESIDENT pro tem-
pore. The majority leader.

Mr. FRIST. Mr. President, I ask the
Democratic leader to stay on the floor
just so we can discuss some of these
issues. And I apologize for not being
here. I was in my office, and so I don’t
know exactly what issues he talked
about. But I am fascinated by the com-
ments on stem cells and would love to
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talk further about stem cells in terms
of both the power and the potential for
stem cells to cure, something I have
spent a lot of time with and know
something about.

But if the implication was made that
for some reason the issues surrounding
life, surrounding cures, surrounding
healing are any less important to this
side than the other side of the aisle, I
think it is disingenuous to say. I say to
the Democratic leader, on stem cells—
he knows I am a great advocate for the
potential and promise for embryonic
stem cells, the practical application;
where I have run a transplant center,
where tens of thousands of people have
benefited from the procedures of adult
stem cells, mainly bone marrow trans-
plants—I hope he does not question my
commitment to healing, to addressing
that this year.

He knows it was the other side of the
aisle that refused the unanimous con-
sent request last year in July where we
would take up four different stem cell
bills. And, again, I was not on the
floor, but I would ask the Democratic
leader what point he was trying to
make in terms of stem cells?

Mr. REID. Mr. President, first of all,
I think you would have appreciated
what I said about you. I do not think
there is anything disingenuous about
what I said. I talked about your pio-
neering transplant surgery. I talked
about your courageous statement on
the Senate floor about the need to do
something about the stem cell research
and how difficult it was from a polit-
ical perspective for you to do what you
did.

So my point that I made here is that
we need to find time to work on stem
cell research. I did not say we should
do it tomorrow. I said we should figure
out a time to do it this year. There is
nothing disingenuous about what I
said. And there was nothing that I said
during my statement on stem cell re-
search that was disrespectful to you. I
recognize the burden you have trying
to juggle things to get time here. But
this is an issue that we have to figure
out a way to move forward on.

Mr. FRIST. Mr. President, so we can
make it clearly understood—and I
apologize for not being on the floor—
the Democratic leader understands and
has agreed to the fact that we are
going to address stem cells as early as
we possibly can this year, that that is
a commitment that was made after the
unanimous consent request was not ac-
cepted from the other side to address it
last July, that that commitment is
there in working together to address
this important issue.

Mr. REID. Mr. President, as I said in
my statement, the distinguished ma-
jority leader said that we would bring
this up early in this session. I am not
critical of its not having already been
brought up, even though I would rather
have done that than—I hate to bring up
the “A’” word—asbestos. There are
other things we could be doing. As I
said, I am willing to work with the ma-
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jority leader. We still have time until
we get out of here to set aside some
time to do stem cell. We are ready to
move forward on stem cell research. As
I said when we agreed to pass the cord
blood bill, we wanted to keep the cord
blood bill and the stem cell bill to-
gether. That is what the House did. We
agreed to pass the cord blood bill with
the understanding that the majority
leader would schedule time early this
year to consider the House-passed stem
cell bill.

Mr. FRIST. Bipartisan, working to-
gether.

Mr. REID. We wanted to move the
two bills together. A number of my
people didn’t want to separate them,
but we took you at your word and the
cord blood bill is now the law. That is
what I said in my earlier statement.
We cannot pass stem cell research un-
less there is a bipartisan effort to move
it. That is why I didn’t demand in my
statement that we take this up instead
of debt limit or instead of lobbying re-
form. I am saying that we have a lot to
do, but stem cell ought to be a priority.

Mr. FRIST. But things such as asbes-
tos, you can’t deny that there are pa-
tients with mesothelioma and clinical
diseases today who are being hurt by
the system and that that is not an im-
portant issue from a humanitarian
standpoint, from a healing standpoint,
for people who are suffering from dis-
ease right now, dying from lung cancer
today who are not getting adequate
compensation or appropriate com-
pensation in a timely way. You don’t
mean to imply that we should not be
addressing this asbestos crisis that is
out there that also has a huge healing
humanitarian component to it?

Mr. REID. Mr. President, if I could
respond to the distinguished majority
leader, there is no question that the
majority of this Senate feels that as-
bestos is a difficult, very complex prob-
lem and should be addressed. But the
bill that came before the Senate was a
bad bill. That is why now and before
this, but now especially, a group of
Senators is working on a bipartisan
basis to come up with legislation to ad-
dress that issue. Sure, it is important.
That was a bad bill, and the Senate
treated it so.

Mr. FRIST. Then, on pensions, my
staff said that you mentioned pensions,
perhaps trying to stack the issues for
downtown interests, the majority de-
cided to play games. What are you even
implying? We finished this bill on No-
vember 15 on this floor. We completed
it. The House finished it a month later.
We have been waiting to go to con-
ference now for I guess 3 months. My
distinguished colleague knows it is the
majority that ultimately sets the ra-
tios. The ratio has been crystal clear
for weeks now, and now the argument
seems to be shifting that there are out-
side interests dictating all this, when I
have been crystal clear for weeks now
on what those ratios will be. What is
the implication, that there is some-
body outside dictating what we are
doing?
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Mr. REID. First, let me say, moving
on beyond stem cells, I guess, but so
the record is clear, yes, we did object
to the unanimous consent agreement
because it was for six or seven bills.
What we proposed—

Mr. FRIST. That is on stem cells.

Mr. REID. Yes. What we proposed is
that we work on the stem cell bill and
the cord blood bill. That is what the
House did, and there was no reason we
couldn’t do the same.

Mr. FRIST. I take that. But let’s
move on to pensions. This is getting
old, and it is almost childish in terms
of us not getting to conference. People
are going to be hurt again.

Mr. REID. I have given several state-
ments this week on pension reform. I
believe that we should move forward. I
have given all the statistical numbers.
People who are watching this would
tend to agree that seven Republicans is
OK with the majority. Eight is not.
Nine is, if there is a three-vote margin.
I am saying that we should have a con-
ference. The Senate, whether it is fair
or unfair, has worked for 224 years.
These conferences ordinarily are fairly
easy. It is fairly easy to go to con-
ference. What we are saying is, let’s
have another Republican and another
Democrat or two more Republicans and
two more Democrats. There will still
be a two-vote margin that the Repub-
licans have. Why can’t we go to con-
ference? That is what every one of my
statements has said.

I have said that and I gave reasons.
What are the reasons for this? I gave
an example yesterday about some of
my trial experience. Are you trying
to—juries usually come up with the
right result, not always for the right
reasons, but they usually come up with
the right results. So do conference
committees. So I am saying, let’s go to
conference. I am willing on my side to
make choices as to who should go. But
I say that we have the HELP Com-
mittee and we have the Finance Com-
mittee. Both have jurisdiction on this
matter. I don’t think it is asking too
much to have three Senators rep-
resenting the Finance Committee,
three Senators representing the HELP
Committee. That is what I am asking,
rather than five.

Mr. FRIST. Mr. President, just so
people understand, the 7-to-5 ratio,
which I have been clear on for weeks
now, does allow for equal participation
between those two committees, so the
fairness is that 7-to-5 ratio.

This protections to the drug indus-
try, no time for stem cells—first of all,
the timing issue is because of this post-
ponement. The fact that the PATRIOT
Act finally passed yesterday, when it
should have passed weeks ago, is a
manifestation. This wasn’t a problem
with your whole caucus. It was a hand-
ful of people who felt strongly about it,
and that is within their rights. But
some way or another, we need to keep
moving on all of these issues, whether
it is stem cells, whether it is pensions,
whether it is lobbying reform, whether
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it is coming in to address the debt
limit. We are going have to move along
and stop postponing, obstructing, and
then saying we are running out of
time. We can’t address these important
issues.

Asbestos is important. My distin-
guished colleague may diminish how
important it is, but it is an important
issue from a range. We are going to
systematically go through and address
them, but we need cooperation, work-
ing together. Let me ask the Senator,
I wasn’t here—again, I apologize—but
protections to the drug industry, some-
thing was said about that. What does
that mean?

Mr. REID. Well, I could have gone
into more detail, but I talked quite a
long time anyway. What I was com-
plaining about 1is the inordinate
amount of time that we spent dealing
with certain issues—and I did mention
specifically the Arctic National Wild-
life Refuge. And the pharmaceuticals, I
thought they got a sweetheart deal
with the provision that was inserted in
the DoD Conference report in the mid-
dle of the night without any debate. I
think I have a right to complain about
how that bill was handled. I thought
the Appropriations Committee, had
they not been burdened with the ANWR
thing, we could have been out of here
weeks earlier than what we were, but
that held things up for a long time. I
have a right to complain about that.

Mr. FRIST. I understand. I plead to
the other side of the aisle, if we could
work together, the list—I am sure your
list went on much longer on important
issues. But unless we get some sort of
working together without slowing
things down and dragging out even as-
bestos, where we can’t debate, we can
only have debate, we can’t amend; we
have to work together to move for-
ward.

On the drug industry, again, I am not
sure exactly what it is, but right now
avian flu, if you look at a map, over
the last 6 months, where 10 million
birds have died, 20 million, then 100
million, and then 200 million, it is mov-
ing our way. It has a 50-percent mor-
tality rate today. If you get infected
today—and probably a third of us
would get infected because we have no
natural immunologic response to that,
unlike the regular flu—if it does con-
tinue to have a b0-percent mortality,
we are in real trouble. We have no vac-
cines. The reason we have no vaccines
today, in large part, is because the li-
ability system has gotten out of
whack. We had 26 manufacturing com-
panies back in the 1960s. We have three
today. They can’t produce a vaccine. It
would take them 13 months today. So
the liability protections are only in the
event there is an emergency, an emer-
gency, a life-threatening emergency, in
event there is a bioterrorist attack or
in the event there is a pandemic. Today
there are no protections given whatso-
ever. And also built in with those pro-
tections is a compensation program.

I came to the floor because, as this
list goes on, if these are not at least
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elucidated, the American people are
left with a one-sided view, and that is
wrong. Again, I didn’t come to the
floor to go through the entire list, but
notes started coming into my office
about the list itself.

I will close with a plea to the other
side of the aisle. It is an election year.
It is a year where partisanship is going
to come to the floor and where things
are going to be obstructed or slowed
down. But there has to be some things
we can work together on. It might be
stem cells. It may be health issues. It
should be asbestos. Hopefully, it will be
lobbying reform next week. Maybe that
will be the first time this year we can
show working together. Then we have
border security. The Democratic leader
and I were talking about that before.
That is going to be a tough issue for us,
border security and enforcement, with
a lot of amendments on the floor. We
have to work together, Democrat and
Republican, right side of the aisle, left
side of the aisle, to do the Nation’s
business, to govern with meaningful so-
lutions; otherwise, we are going to be
here all year doing nothing.

Again, the Democratic leader and I
don’t just talk on the floor, and we
need to keep our conversations going,
as we do our best to govern with mean-
ingful solutions to the problems we
face today.

Mr. REID. I would say that the left
side or right side of the aisle is accord-
ing to where you are standing in this
building. This side of the aisle takes no
back seat to what we have tried to do
with avian flu. We have pushed this
very hard. We pushed it because we
were told that it is not a question of if,
it is a question of when.

We understand the seriousness of
this. That is why we worked so hard to
get the administration to also recog-
nize this.

The majority leader, I know he is a
prominent physician, and that is what
I stated in my statement here. In the
DoD bill, people are concerned about a
provision that was placed in the bill
without the opportunity to debate it
that offers sweeping liability protec-
tions for the drug industry without
compensation for victims who are
harmed by reckless wrongdoing.

This is not the time to debate this in
its entirety. I mentioned this with a
number of other things. But I would
not be doing my job if I did not come
and talk about how I feel, how we feel,
representing what the minority feels
about the needs to go to conference on
the pension bill. That is an obligation
I have. I think I am right. But the fact
that I disagree with the majority
doesn’t mean that there is anything
wrong with me. I think we are right.

I had an obligation to come and talk
about the debt limit. That is important
that we talk about that. I believe I had
a right and an obligation to come and
talk about the situation dealing with
stem cells. I think anyone that would
read my statement about stem cells,
that wasn’t a statement where I was
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saying let’s draw a ring here and have
somebody go in one corner and some-
body come out the other and start
slugging. I think this is one of the
most important things that we need to
do this year. I was pleading for time to
have it done.

As far as cooperation, that runs both
ways. We are in the minority. We un-
derstand that. But times change
around here. Someday we will be in the
majority, and we will be back in the
minority. That is one of great things
about our country. That is one of the
great things about the Senate.

The Senate is here to protect indi-
vidual Senators who represent States.
Sometimes these rules are cum-
bersome. I see on the floor the distin-
guished junior Senator from Mis-
sissippi who was the majority leader
and minority leader in years past. He
has written a book about how difficult
it is. But it is the Senate. It has
worked well for our country. I hope
when the books are written about my
tenure here that it will be one where
people will say: He tried to get along
with people, tried to get some things
done. I have no problem with the ma-
jority leader coming to the floor and
saying: What did you say? Because he
can look at the record and see what I
said. I don’t mind staff running notes
to him saying things, parts of what I
said. But there was nothing in any of
my statements that should be cause for
alarm, other than alarm that I believe
there are certain things we need to do:
Specifically, debate on the debt limit;
two, get a conference appointed for the
pensions; and get a time set so we can
debate stem cells.

The ACTING PRESIDENT pro tem-
pore. The Senator from Mississippi.

Mr. LOTT. Mr. President, first of all,
I have enjoyed being referred to as the
junior Senator from Mississippi, which
I am. It makes me feel so young. I am
flattered by that description.

I tiptoe into these waters with some
hesitancy and with a great deal of re-
spect for our two leaders because 1
know working out these issues is not
easy. You have personalities. You have
individual Senators who have interests
or concerns. I have the greatest respect
for both of these men. I know how
tough the job is. But my friends, if we
don’t get into conference on the pen-
sions, it is going to be a plague on both
our houses. I have talked to Senator
REID about this. I understand his prob-
lems, and I know what Senator FRIST,
as the majority leader, is dealing with.
But I also know that this issue is time-
sensitive.

If we don’t get into the conference
pretty soon, we are not going to get an
agreement before April 15. There is at
least one airline that has bet the whole
company, frankly—their survival and
bankruptcy—on us getting pension re-
form done. Do you think people are
only worried about health care? They
are worried about retirement and they
are worried about their pensions. Are
they going to be there? Are they ade-
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quately funded? Who will pay for it?
The taxpayer?

That is what is going to happen.
Company after company will dump
their pension plans on the PBGC, the
Government entity that insures these
plans. They are going to be stuck with
the bill. I hate to get into this, but
having been there before, I cannot help
myself because I care about the sub-
stance here.

I am pleading with our leaders to find
a way to deal with it. The Senator
from Nevada knows that the majority
leader has to lead on these issues. He
has to find a way to get us into con-
ference, but it takes cooperation. The
majority leader says 7 to 5. I think it is
a little high. The last time we had a
pension reform conference, we had 8
total, not 12 Senators. But the Senator
from Nevada says: No, no, no, it has to
be 8 to 6. That troubles me because the
majority leader came up with a reason-
able number, but the minority leader
said it has to be 8 to 6 or we are not
going to conference. We are at logger-
heads, and we should not be.

I have a novel idea. Let’s go up to 9
to 7 or go down to 6 to 4.

Mr. REID. I will take it, 9 to 7. You
will have a deal.

Mr. LOTT. I will be glad to work on
that, but I don’t think the numbers
make that much difference. This is a
bipartisan issue. I cannot do this for
the leader or the leaders. But go down
to 6 to 4 or go up—and, by the way, it
won’t make a lot of difference. We are
sweating about this. Sixteen Senators
are going to be in a conference. For
heaven’s sake, that is a cattle call. I
think that is too many.

I plead with our leaders to come up
with an agreement. I have never seen
this happen before—never. Not one
time when I was majority leader did
the minority leader and I not come to
an agreement on a number to go to
conference with.

Mr. REID. Will the Senator yield?

Mr. LOTT. I am glad to.

Mr. REID. That is what I said earlier.
During my tenure as leader and assist-
ant leader, I never remember this hap-
pening. That is what I said before you
came here.

Mr. LOTT. Senator Daschle didn’t
say: No, you have to give me a specific
number or I won’t go. At least you are
showing movement. We need to do this
and we need to do it today. I am going
to continue to talk about this. I will
remind people that we have a deadline,
which is April 15. And I remind every-
body that the Senate passed this No-
vember 16 by a vote of 97 to 2. The
House passed it last year.

We have been fumbling around with
this for 2 whole months. This involves
retirement insecurity for millions of
Americans. Chairman GRASSLEY has
done good work, along with Chairman
ENzI and ranking member KENNEDY; he
wants these conferees appointed. All of
the Senators involved are flummoxed
that we cannot find a way to come to
agreement on this subject. The House
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passed it 294 to 132 on December 15. And
here we are and we cannot get into
conference. Is it complicated? Yes. Can
it be worked out? Absolutely. Whom
are we fooling? There will be three or
four people who are going to write this
thing. The rest of us will be there as
spearholders. Why don’t we get on with
it.

I am concerned about this. I think we
ought to be able to get it worked out.
The majority leader is the majority
leader. He does make the final call on
the numbers. You know, when we go to
conference, does it need to be coopera-
tive and collaborative? Yes. I cannot
believe, with all of the Senators on this
side pushing and hoping for a con-
ference, and the Senators on the mi-
nority side who are pushing for a con-
ference, that we cannot get this done.
It is all because one or two Senators
think they have to be able to go to con-
ference, or else. I wanted to be a con-
feree on the tax bill, and I should have
been. But the leader decided the num-
ber was 2 to 1, so those are the con-
ferees. That is the way it works. I un-
derstand that. I cannot be a conferee
on every bill.

I say to those who are demanding
they be a conferee, we have to support
our leaders. I want to make it clear
that I am worried about the legisla-
tion. I want to be helpful.

I realize it is presumptuous of me to
talk about this. I am not here about
who is the majority or minority when
it comes to substance. This is about
people’s lives. What are we doing? That
is part of a pattern where all of a sud-
den everything is objected to. We look
bad. I want to make it clear that I am
not talking about our majority leader.
He is trying to move things. It is simi-
lar to trying to move a ‘‘dad-blame”
mountain, and only the good Lord can
give you the power to do that.

I plead with our leaders to find a way
to make this happen and do it today.
Today. I think what we might have to
do, if we cannot get an agreement—I
urge our leader to begin the process
to—however long it takes, however
many votes it takes—to make this hap-
pen. It can be done. But it takes, again,
an excruciating amount of time, simi-
lar to what we went through on the
PATRIOT Act. What a supercilious, ri-
diculous process we went through, with
all those extra votes to get to a vote of
89 to 11 on a consensus bill.

Yes, it is a Senator’s right to run the
string out if they want, but is that
good? Was anything achieved? Is the
Senate better off and are the American
people better off? Absolutely not. I tell
you, any of our colleagues on the other
side that think you win by blocking
things and stopping things from hap-
pening, I can tell you it doesn’t work.
I have tried it both ways. The Amer-
ican people want us here to get results.
When you get results, there is plenty of
credit to go around on both sides. You
know, if we don’t act on the pension
bill, within 6 weeks there are going to
be disasters. The blame is going to be
in this Chamber.
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I yield the floor, Mr. President.

The PRESIDING OFFICER. The ma-
jority whip is recognized.

TRIBUTE TO SERGEANT ERIC LEE TOTH

Mr. McCONNELL. Mr. President, I
ask the Senate to pause for a moment
today in loving memory and honor of
Sergeant Eric Lee Toth.

Sergeant Toth of Edmonton, KY,
served with the 623rd Field Artillery in
the Kentucky Army National Guard.
The 623rd frequently escorts supply
convoys throughout Iraq, a dangerous
duty that often put them in, as one
Kentucky National Guard general has
termed it, ‘‘the eye of the storm.”

On March 30, 2005, Sergeant Toth and
two other Kentucky Guard soldiers
were traveling in a Humvee on a supply
route in Iraq, escorting a convoy of
supply trucks from the southern end of
the country to the north. One of the
soldiers traveling with Sergeant Toth
was his brother-in-law.

Suddenly, at a point about 30 miles
north of Baghdad, an explosive device
hidden in a car went off. The other two
soldiers in the Humvee were injured;
Sergeant Toth was killed. He had
served his Nation as a citizen-soldier
for almost two years. He was 21 years
old.

For his valorous service, Sergeant
Toth was awarded the Bronze Star
Medal, the Purple Heart and the Com-
bat Action Badge. He had previously
received both the Army Good Conduct
Medal and the Armed Forces Reserve
Medal. And he was awarded the Ken-
tucky Distinguished Service Medal, the
second-highest honor that the Com-
monwealth of Kentucky can bestow.

Like so many young Americans, Eric
was inspired to enlist in the Kentucky
National Guard after the terrorist at-
tacks of September 11, 2001. He felt an
unswerving duty to defend his country
after seeing the destruction on that
horrible day, to help ensure that some-
thing similar didn’t happen again.
“Ever since 9-11 . .. that’s what he
thought he should do,” says his wife,
Andrea.

Captain John H. Holmes Jr., Ser-
geant Toth’s battery commander, re-
called that Eric had set his sights on
becoming a member of the respected
Alpha Battery when he joined the 623rd
Field Artillery of the Kentucky Na-
tional Guard. He wanted to serve in the
same unit as his brother-in-law, Ser-
geant Ricky Brooks. He looked to
Ricky as a role model, and the two
grew closer during their service in Iraq.

Eric knew that Alpha Battery would
likely deploy to Iraq, but this coura-
geous young man did not shy away
from his share of responsibility—rath-
er, he embraced it. Captain Holmes
says that Eric ‘‘inspired every one of us
to be better than we ever thought we
could be, and touched our lives indeli-
bly.”

Sergeant Toth got the assignment he
sought, and was deployed to Iraq with
the 623rd in January 2005. Missions to
escort supply convoys lasted as much
as 18 hours to go a mere 500 miles, and
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the soldiers often had to bridge lan-
guage and cultural barriers to commu-
nicate with the convoy truck drivers.

Eric was the gunner for his unit. Cap-
tain Holmes tells us that a gunner’s re-
sponsibility is to be the ‘‘eyes and ears
for his officers and his fellow soldiers,”’
and that Eric succeeded at that quite
well. His brother-in-law, Sergeant
Brooks, calls Eric one of the best gun-
ners he ever knew, and recalled a pre-
vious mission when Eric had been
alerted to the possible presence of the
enemy. When Sergeant Brooks saw
Eric check his gun and equipment
twice, he knew Sergeant Toth was
ready and could be counted on in bat-
tle.

Born in Glasgow, located in south-
central Kentucky not far from Mam-
moth Cave, Eric Toth grew up as quite
the young athlete. He was the captain
of his football team at Metcalfe County
High School. As a young man, Eric
helped nurture others in the sport he
loved by coaching little-league football
in Edmonton, which is the county seat
of Metcalfe County.

As a child, Eric minded his studies as
well. Bennie Stephens, who is still with
the Metcalfe County public school sys-
tem, taught both Eric and Ricky
Brooks when each was in the fifth
grade, and remembers them as good
students who worked hard.

Eric also enjoyed a good game of
volleyball, and took pleasure in hunt-
ing and fishing. He played basketball
with Sergeant Brooks. He was an avid
movie fan, and even while in Iraq, Eric
purchased 28 movies to fill the down-
time in between missions.

Sergeant Toth was laid to rest last
year in Sulphur Springs Cemetery, in
Edmonton. Mr. President, I was hon-
ored to be one of the many who went to
pay my respects that day to a coura-
geous American hero. A lot of people
love and miss Eric Toth, and they will
remember his bravery, his generosity
of spirit, and his sacrifice.

Eric was blessed to have a large fam-
ily and many friends. His wife, Andrea,
is with us in the gallery today, and we
thank her for sharing her memories of
her husband with us. Eric will be for-
ever treasured by his father, Danny
Toth, and his mother, Brenda Paronto,
who says that Eric ‘‘loved his country
and loved what he was doing.”’

He is remembered as well by his half-
sister, Debbie, his stepsister, Tasha, his
stepbrothers Derrick and Travis, and
many more members of a large ex-
tended family.

Perhaps Eric’s commander, Captain
Holmes, summed it up best when he
said Eric “‘was always about trying and
doing.” I hope those who knew and
loved Eric can take some measure of
solace in the knowledge that Eric lived
with bravery, giving his life for the
freedom of people he would never meet,
but who will forever benefit from his
sacrifice.

This country owes a debt to Eric and
the countless men and women who,
like him, offer up their bravery to the
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rest of us. I ask my colleagues to keep
the family of Sergeant Eric Toth in
their thoughts and prayers, as they
will be in mine.

Mr. President, I yield the floor, and I
suggest the absence of a quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. DORGAN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mr. DORGAN. Mr. President, I ask
unanimous consent to speak in morn-
ing business for as much time as I con-
sume.

The ACTING PRESIDENT pro tem-
pore. The Senator is recognized.

MANAGING AMERICA’S SEAPORTS

Mr. DORGAN. Mr. President, there is
a lot of discussion this week in the
Congress, in committees on which I
serve and in other committees, dealing
with the issue of the company that is
owned by the United Arab Emirates, a
Dubai company owned by a govern-
ment called the UAE, managing six of
America’s major seaports. I wish to
make a couple comments about that.

First, I introduced legislation this
week that would simply disapprove the
transaction. I don’t think I need 45
days, and I don’t need 45 minutes to
make a judgment that it doesn’t make
any sense for our country to have a
company owned by the United Arab
Emirates managing six of America’s
major seaports. It doesn’t make sense
to me, and I will explain why.

In a time when our country is se-
verely threatened by terrorism—and
we read about it all the time that ter-
rorists threaten this country—we un-
derstand that terrorists would love to
commit another major act of terrorism
inside the United States. Go to an air-
port this afternoon and try to board an
airplane. You will find they want you
to take your belt off. They want you to
take your shoes off. They want you to
take your wristwatch off. And then as
you get through the metal detector,
you see they have some 6-year-old
spread-eagled against the wall,
wanding that 6-year-old, or perhaps a
Catholic priest, because they set off
the metal detector.

We understand what is happening at
airports. There is massive security. We
have all these folks who are trying to
get to their airplane, and yet we have
them lined up in all kinds of ways be-
cause of security issues.

What about our seaports? We know
our seaports are also a target for ter-
rorists. We have over 5.7 million con-
tainers coming in on ships into our sea-
ports.

The administration says it is con-
cerned about a rogue nation or a ter-
rorist group getting access to an inter-
continental ballistic missile and put-
ting a nuclear bomb on the tip of the
missile and firing it at this country at
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14,000 or 18,000 miles an hour. So we are
spending, I don’t know, somewhere
around $10 billion this year to build an
antiballistic missile system. Some of
us think that is not a very wise expend-
iture because it is one of the least like-
ly threats. Instead of worrying about
the threat of an intercontinental bal-
listic missile coming at us from a
rogue nation or a terrorist, a very un-
likely threat, we should worry about a
ship pulling up to a dock at 6 or 8 miles
an hour with a container loaded on
board that ship that contains a weapon
of mass destruction, pulling up to a
dock or a pier at one of America’s
major cities. Then we are not talking
about 3,000 people dead; we are talking
about tens of thousands or hundreds of
thousands of people killed. Yet think of
this: We only inspect about 4 or per-
haps as much as 5 percent of all of
those containers coming into our coun-
try.

We know that just after 9/11, when
there was a lot of discussion about
this, there was a fellow who tried to
ship himself to Canada, someone who
they thought was a terrorist, who load-
ed himself into a container and actu-
ally had a cot to sleep on and a water
supply; he had a radio connected to a
GPS monitor, a whole series of things.
He was shipping himself in a container
to the country of Canada. They hap-
pened to find that person. The assump-
tion was that he was going to find his
way into Canada in a container and
come into this country across our bor-
der. We know the dangers that exist
with these ships and the containers.
Yet there is very little, frankly, very
little seaport security.

I went to a seaport once. We don’t
have seaports in my State, but I toured
a seaport and asked about security and
asked about things, and I mentioned
previously on the floor that I saw a
container that had been taken off a
ship and was being opened.

I said: What is in the container? Why
is that being opened?

They said: That is a refrigerated con-
tainer; that is just one we decided to
open.

I asked: What is in it?

Frozen broccoli from Poland.

I said: How do you know what is in
the middle of that container? I see
what you have pulled off the end of it
and you cut open some bags and found
some frozen broccoli. But how do you
know what is in the middle of that con-
tainer? Well, we really don’t, is the an-
swer, and they inspect somewhere
around 4 to 5 percent of those con-
tainers.

So with all of the potential threat at
our seaports, we are now learning that
a company owned by the United Arab
Emirates has been cleared by the ad-
ministration to provide management
and, yes, security, because security is a
part of management, at six major sea-
ports in our country.

My colleagues, a number of them,
have described the United Arab Emir-
ates. It is not my intention to offend
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this country. The administration says
they have been helpful to us with re-
spect to the war on terrorism. I don’t
know the specifics about that, but if
they have been helpful, we appreciate
that. We do know, however, that two of
the hijackers who crashed into our
World Trade Center and the Pentagon
on 9/11 were United Arab Emirates citi-
zens. We know from the 9/11 Commis-
sion Report that the United Arab
Emirates was a crossroads that helped
finance the terrorist operations. We
know that the United Arab Emirates
ports were crossroads through which
Dr. Khan of Pakistan moved substan-
tial amounts of nuclear knowledge and
material to North Korea and Iran and
other parts of the world, and that will
pose very much danger to us and to our
children. So we know some things
about the United Arab Emirates.

My colleague, Senator Hollings,
whom I have described a few times on
the floor and who used to sit at the
desk right behind me, my colleague
just wrote an op-ed piece, and he de-
scribed the United Arab Emirates. He
said that in some countries, women are
allowed to vote. In the United Arab
Emirates, neither men nor women are
allowed to vote. There are a lot of
questions about the United Arab Emir-
ates.

Let me mention something from the
9/11 Commission Report as well, about
the United Arab Emirates. On page 137,
it describes in 1999 the fact that we had
found Osama bin Laden, presumably,
knew where Osama bin Laden was, and
he was near a hunting camp in the Af-
ghan desert being used by visitors of a
Gulf State from the United Arab Emir-
ates. On page 138, it describes how in
1999, once our intelligence had decided
they knew where Osama bin Laden
was, they were going to launch a mili-
tary strike against him. Page 138 de-
scribes that on February 10, 1999, the
military was doing the targeting to hit
the main camp with cruise missiles. No
strike, however, was launched. Osama
bin Laden then disappeared.

The reason the strike was called off
is that intelligence officials were wor-
ried that a strike against bin Laden
would kill an Emirate prince, some-
body from the United Arab Emirates.
Part of the Royal Family was visiting
with Osama bin Laden at the time, and
our intelligence officials were worried
that if they launched a strike against
Osama bin Laden, they would Kkill
someone from the Royal Family of the
United Arab Emirates. This is on page
138 of the 9/11 Commission Report.

My point is very simple. The United
Arab Emirates may very well have
been helpful to us in the fight against
terrorism in the last couple of years,
and if they are being helpful to us,
good for them. This is not about of-
fending the United Arab Emirates by
saying that we don’t want a company
owned by that country to manage
American seaports. I don’t wish to of-
fend the UAE, but neither should we be
offending common sense. A whole res-
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ervoir of common sense would tell us
that this country, given the fact that
we are the No. 1 target for terrorists,
ought to be managing our own ports,
our own major seaports, and ought to
be providing our own security and en-
suring our own security.

If T might also make a couple of
points. The Committee on Foreign In-
vestment of the United States, which is
made up of somewhere around a dozen
agencies within the administration,
studied this proposed port deal and said
it was okay for the United Arab Emir-
ates-owned company to manage our
major seaports. Well, on February 27
we learned that the Coast Guard ex-
pressed reservations about the deal in a
secret report that was made public this
week, and here is what the report said.
This is the Coast Guard. It says:

There are many intelligence gaps con-
cerning the potential for the UAE company’s
assets to support terrorist operations that
preclude an overall threat assessment of the
potential of the merger.

In fact, the Coast Guard referred to a
large number of potential vulnerabili-
ties, and then it listed them, and one of
the intelligence gaps that the Coast
Guard referred to was the fact that no
one had checked the backgrounds of
the people in charge of the UAE-owned
company.

So when the secret Coast Guard re-
port was made public this week—I be-
lieve by Senator COLLINS, who was
holding a hearing at the time—the ad-
ministration had the Coast Guard
make another statement, and here is
what the Coast Guard said on February
28:

Upon subsequent and further review, the
Coast Guard and the entire CFIUS panel be-
lieve that this transaction, when taking into
account strong security assurances by DP
World does not compromise U.S. security.

The Coast Guard obviously works for
the President, and they made this
statement dutifully in line with the ad-
ministration’s interests. But it is in-
teresting. The Coast Guard’s statement
does not say that anybody checked the
backgrounds of the officials of the UAE
company. That was what the Coast
Guard cited as one of the major
vulnerabilities.

The highest ranking official in the
Department of Homeland Security who
reviewed this port deal is Assistant
Secretary Stewart Baker. Assistant
Secretary Stewart Baker told The New
York Times on February 17 that the
CFIUS review did not include any
background checks on senior managers
of the company. In fact, the review
didn’t involve gathering any informa-
tion from outside sources like the New
York and New Jersey Port Authority,
because the committee kept the pro-
posed transaction secret. In fact, Baker
said the committee’s investigation
lasted just a couple of months, begin-
ning in November, ending in mid-Janu-
ary, so there wouldn’t have been time
to do very thorough background checks
anyway.
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So here is what we have. We have the
Coast Guard saying in a secret memo-
randum that there are real
vulnerabilities here with respect to po-
tential terrorism, and in that memo-
randum, they say one of the
vulnerabilities is that no one had
checked the backgrounds of the people
in charge of the UAE company. So then
the Coast Guard, when this becomes
public, says: No, no, it is okay. We
have pretty much been satisfied. And
then the Department of Homeland Se-
curity official, the top official who did
this, says: Well, no, we didn’t check
those backgrounds.

Question: How could the Coast Guard
be satisfied when the conditions
weren’t met, when they had just said
previously that there was a potential
threat here? They said, ‘‘There are
many intelligence gaps concerning the
potential for the UAE company’s assets
to support terrorist operations,” and
one of the bases for that is they hadn’t
checked the backgrounds of the people
in charge. And then the Coast Guard
says: But that is OK, now we are in
sync with the administration on this.
Then Homeland Security comes out
and says: Well, we never did check the
backgrounds of the people in charge.

This really gives you confidence that
the transaction was properly vetted,
doesn’t it?

Let me just mention that in 2002,
May of 2002, the U.S. Military Special
Operations Command obtained a docu-
ment produced by al-Qaida in which al-
Qaida claimed to have infiltrated the
United Arab Emirates. Referring to the
UAE, the 2002 al-Qaida document,
which was written in Arabic, says: We
have infiltrated your security, censor-
ship, and monetary agencies along with
other agencies that should not be men-
tioned.

I have no idea whether there is any
credibility here or not, but I do know
that two of the 9/11 hijackers were from
the UAE and the financing for the at-
tacks flowed through UAE financial in-
stitutions. And it seems preposterous
to me that the administration would
just dismiss issues which were raised in
a secret memorandum by the Coast
Guard, even after there is an admission
that the conditions that resulted in
that concern about terrorism were
never met.

The point is simple. This relates in
many ways to the larger question of
outsourcing, offshoring, contracting
out the global economy. This global
economy has galloped along. The rules,
of course, have not kept pace. We now
discover that in this so-called global
economy, there are things which cause
great concern. Among those would be
deciding that America’s seaports, larg-
est seaports should be managed by a
state-owned company, a company
owned by the United Arab Emirates.
Does that make sense? Is the reaction
of the American people so out of sync
with common sense? I don’t think so. I
think the American people are in per-
fect sync with common sense, and the
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folks in the administration who did
CFIUS and the folks in the administra-
tion who are now defending this are the
ones who are out of sync with any com-
mon sense.

The President says: I have made up
my mind. If the Congress passes legis-
lation and sends it to my desk, I am
going to veto it because I want the
UAE company to be able to manage
these ports. I say if you want to veto
it, then go right ahead, but I think this
Congress should pass legislation that
says very simply that we don’t want a
state-owned company from the United
Arab Emirates managing America’s
seaports. There are, in fact, security
issues, national security issues that
trump all of the other issues, and we
don’t believe that is appropriate. I have
introduced legislation to do that, and
we will see whether in the coming days
and weeks we will be able to pass that
legislation. I, frankly, think we will.

A colleague over in the House, Con-
gressman DUNCAN, said something
today that I believe is useful to repeat.
He said:

People call this attitude protectionism. If
that is what they call it, then count me
guilty of wanting to protect this country’s
interests.

I always liked this so-called four-let-
ter word, ‘‘protection,” the notion of
being a protectionist on international
trade. What is wrong with standing up
for protecting this country’s interests?
Yes, economic interests, national secu-
rity interests. What is wrong with
that? Does anybody really think it
makes sense to be outsourcing and
offshoring all of this?

I believe we have the most sophisti-
cated economy in the world. We have a
wonderful education system. We have a
lot happening in this country. And if
we had no immigration restrictions at
all and just had an open country, I tell
you what, a fair part of the world
would be headed in our direction. So it
is a great place. And we don’t have the
resources in this great place of ours to
manage our own seaports at a time
when we see daily and weekly threats
of terrorism against our country? We
don’t have the resources and we don’t
have the ingenuity and we don’t have
the capability to manage our seaports?
What on Earth are they thinking about
when they suggest that? Of course we
do. It is just a matter of national will
to decide that we want to stand up for
the economic interests of this country
and protect the national security inter-
ests of this country. That is what our
responsibilities are.

I wish that I could, in this case, be
supportive of the administration and
the folks who reviewed this from
CFIUS. But the fact is, in carpenter’s
terms you would call it a half a bubble
off plumb, maybe a full bubble off
plumb. This makes no sense at all. You
are going to turn over our major sea-
ports to a United Arab Emirates-owned
company about which there are sub-
stantial questions about national secu-
rity. I said before, it is nuts. There is
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no other way of describing it. So count
me as somebody who is going to try, in
every way possible, to scuttle this ap-
proach.

The interesting little dance that is
going on here, because everybody
wants to look as though they have
been able to win, is: Now we have
asked, the company has actually asked
our country to extend the 45-day inves-
tigation. You talk about Byzantine.
The United Arab Emirates-owned com-
pany is asking the United States of
America to extend its investigation be-
cause they cut it off prematurely? It is
bizarre. That is the only way you can
describe it. I don’t need 45 days; I don’t
need 45 minutes to figure out this
doesn’t make sense. That is why I in-
troduced the legislation I introduced.

CONTRACTING FRAUD

Turning to another subject, and I
will be brief, yesterday I introduced
legislation with 28 of my colleagues. 1
will ask unanimous consent that Sen-
ator CANTWELL be added to the piece of
legislation.

The bill we introduced yesterday is
about accountability in contracting. It
is called the Honest Government and
Accountability in Contracting Act of
2006.

I have held seven hearings, chairing
the Democratic Policy Committee, on
the issue of contracting. It has been all
over the newspapers in the last 4 or 5
years, the massive fraud, waste, and
abuse in contracting. I will not go
through all of it, but let me put a cou-
ple of things up.

This is Bunnatine Greenhouse, the
highest ranking civilian official in the
Corps of Engineers. She is in charge of
all contracts in the Corps of Engineers,
and virtually everything being done by
contract in Iraq is going through the
Corps of Engineers. She, incidentally,
has since been demoted. The reason she
has been demoted is this career offi-
cial, who had great ratings and per-
formance evaluations throughout her
career, told the truth.

I can unequivocally state that the abuse
related to the contracts awarded to KBR
[that is Halliburton, a subsidiary of it] rep-
resents the most blatant and improper con-
tract abuse I have witnessed during the
course of my professional career.

Bunnatine Greenhouse, the highest
ranking procurement official in the
Corps of Engineers is paying for it with
her job, but thank God we have people
with the courage to do this.

When you mention Halliburton, ev-
eryone thinks you are talking about
the Vice President because he used to
run Halliburton. This is not about the
Vice President. This is about a com-
pany that got huge no-bid, sole-source
contracts to do work in Iraq, and it is
unbelievable—the whistleblowers from
Halliburton described the waste. I will
give an example. We had a witness who
used to work for KBR—Halliburton. He
used to buy things for them.

He held up two towels. He said, I was
supposed to purchase hand towels for
the soldiers. Here is the towel I would
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have purchased. It would have cost
$1.80 a towel, something like that. And
here is the towel I did purchase. It cost
triple that. Why? Because the company
said to me I want you to purchase the
more expensive towel so it has the
company name embroidered on the
towel that goes to the soldiers. Waste?
Of course it is.

Mr. President, $85,000 trucks, brand
new, were left on the side of the road to
be trashed because they had a flat tire;
$85,000 trucks were trashed and left to
rot because they had a plugged fuel
pump. Do you think that is not hap-
pening? Listen to the whistleblowers or
the people who drove the trucks.

A guy named Rory, on behalf of Hal-
liburton, runs a cafeteria and food
service. We know there is one allega-
tion of one billing for 42,000 soldiers
being fed a day when in fact they were
feeding only 14,000. Rory said they
missed it by about 5,000 in the place he
was feeding them, charging for 5,000
more than actually were eating. He
said, By the way, we were feeding the
soldiers food that had expired date
stamps on it, and when we told our su-
pervisors they said, No, no, feed it to
them; an expired date stamp doesn’t
matter. Feed them to the soldiers. He
also said the convoys bringing the food
in would come under attack and our
supervisors said you go through and
pull out the bullets and shrapnel in the
food, pull it out, and then we will feed
the food to the soldiers. And by the
way, if they are good bullets, save
them for the supervisors for souvenirs.

Are these unusual circumstances?
The answer is no. I could go on and
talk about fuel delivery and water con-
tracts, but that is enough, just to say
there is massive waste and fraud and
abuse going on with respect to con-
tracting in Iraq.

By the way, this fellow in this pic-
ture testified, this fellow wearing this
white striped shirt. These are hundred-
dollar bills wrapped in Saran wrap.
This is the way they paid contractors
in Iraq. He said we told contractors in
Iraq, when you come, bring a bag be-
cause we pay in cash. He said, we used
to throw these around like footballs in
the office, hundred-dollar bills,
wrapped. They had a bill vault down-
stairs. So the contractors are told,
bring a bag because we pay in cash. He
said it was like the Wild West. Some-
one else said we do a contract, the
American taxpayers are going to pay
to get a building air conditioned in
Iraq, that goes to a subcontractor, it
goes to a local contractor, another lit-
tle contractor, and pretty soon we pay
for it. We get a ceiling fan where we
should have gotten an air conditioner.
It is like the Wild West. Bring a bag
and we give you cash.

Finally, a man named Mr. Custer and
a man named Mr. Battles. “Sixty Min-
utes” did a recent program on them.
They showed up with virtually no
money. Eventually, within a very short
period of time—nearly 2 years—they
got $100 million in contracts from the
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Federal Government. It is pretty unbe-
lievable.

I have a chart that describes what
one of the airport managers said about
them.

This is the chart:

Custer Battles have shown themselves to
be unresponsive, uncooperative, incompe-
tent, deceitful, manipulative and war profit-
eers. Other than that, they are swell fellows.

From the Baghdad Airport, Director
of Airport Security. The allegation is,
they took the forklifts from the air-
port, that belonged to the airport, took
them to a hangar, repainted them blue,
and then sold them back to the Iraq
Provisional Authority.

My point is there is substantial abuse
going on in contracting.

We have introduced legislation that
has a number of components. No. 1, a
piece of legislation that includes as its
first section something Senator LEAHY
had offered in the last Congress: pun-
ishing war profiteers with substantial
penalties. Those who would profiteer in
a wartime situation are despicable and
they ought to bear substantial penalty.

The bill cracks down on substantial
cheaters. It restores a Clinton adminis-
tration rule, a rule that was made dur-
ing the Clinton administration on sus-
pension and debarment. If you are a
contractor and you have exhibited a
pattern of overcharging the Federal
Government or failing to comply with
the law, basically you have been some-
body who has cheated the Government
and have a pattern of that, you are out.
You are going to be debarred. You are
not going to be able to bid again. When
the present Bush administration took
office they immediately rescinded that
rule. We would restore that rule by
law, requiring full disclosure of con-
tract abuses.

Section 103 provides for greater
transparency in contracting. It would
require agencies to provide the chair-
men and ranking members of the com-
mittees in Congress all contractor re-
ports that found contractor mis-
conduct, and put them on a Web site as
well.

The bill would force real competi-
tion, no more no-bid, sole-source con-
tracts. It would also ban corporate cro-
nyism in contracting. No more cir-
cumstances where someone works in a
certain area and then goes to the pri-
vate sector and gets contracts in the
same area for which that person
worked in the government. It ends cro-
nyism in key government positions.

This is pretty radical. We are daring
to suggest that people who are being
hired for key jobs ought to be qualified
for them. FEMA, the Federal Emer-
gency Management Agency, used to be,
I think, one of the stars of the Federal
Government. My understanding is 7 of
the 11 top positions in FEMA were
filled by people who had no experience,
just cronies. You want a job for Al or
Ken or Vern or Mary? Stick them over
there. So 7 of 11 positions were filled by
cronies with no experience.

Then take a look at what happened,
see what happened when Katrina hit

S1675

the shores, the largest national dis-
aster in our country’s history, and you
see a FEMA that is completely incom-
petent.

The stories are unbelievable. We had
a hearing about that. We had a guy
who drove an 18-wheel truck. He was
supposed to haul ice in this 18-wheel
truck for the Katrina victims, at
FEMA’s direction. He got a whole
truckload of ice and away he went to
provide ice to the victims of Katrina.
The problem is, he didn’t quite get
there. FEMA had him drive around the
country. He was sent to an airbase here
and another place there, and he finally,
after sitting at a military base for a
long while—with hundreds of other
trucks, by the way—he finally had to
drive back to New York and offload his
ice in New York. This is unbelievable.

By the way, I have asked the Depart-
ment, FEMA agency, how did this hap-
pen? How did you spend taxpayers’
money to have ice run around this
country that should have gone to the
victims of Hurricane Katrina and in-
stead we end up paying tens of thou-
sands of dollars and the ice never gets
there?

I got a letter from FEMA this week
which says: That wasn’t our responsi-
bility. That was the Corps of Engi-
neers. FEMA has since corrected that
with an e-mail that is disjointed, were
they admit that the responsibility was
theirs. Their recent reputation for in-
competence is pretty well deserved.
That is something I am going to the
bottom of.

My point is, we need to decide, if we
are going to put people in key positions
to do key jobs, it ought not be cronies,
it ought to be people who have some
basic experience that would suggest
they can do those jobs.

Finally, we will strengthen whistle-
blower protections. People who have
the courage to blow the whistle on
waste, fraud, and abuse ought not be
penalized, they ought to be applauded.

That is the legislation I introduced
yesterday with 29 cosponsors. Senator
CANTWELL will be the 29th sponsor. I
ask unanimous consent Senator CANT-
WELL be added as a cosponsor of this
legislation, which is 2361.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mr. DORGAN. This is not Republican
or Democratic, conservative or liberal.
It is about being smart and doing the
right thing. We have had a lot of cir-
cumstances in recent weeks and
months where our country has dropped
the ball. I mentioned the response to
Katrina. I mentioned contracting in
Iraq and a range of things. I believe we
must do better than that.

Some of it stems from these big sole-
source, no-bid contracts. That is too
sweet a deal. What you need is com-
petition. We do not want to have this
Government favoring one company
versus another with sole-source, no-bid
contracts. That is an invitation for
waste, in my judgment.
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I know we have a pretty substantial
schedule. I know Senator FRIST has in-
dicated his agenda, what he wants to
bring to the floor of the Senate in the
coming weeks and months. But let me
say I hope we will have time to deal
with this issue of honest government
and accountability in contracting.
That is a piece of legislation that is ur-
gently needed to be passed.

I also hope, in the near future,
whether it is 45 days or whatever the
days, they are going to continue to re-
view the question of whether the
United Arab Emirates should be man-
aging America’s ports. Whenever that
is done, my hope is we will have up-or-
down votes here in the Congress about
whether we think this makes any sense
at all.

I agree with Congressman HUNTER.
Put me down on the side of wanting to
protect this country’s interests. I guar-
antee this: We will not be protecting
this country’s interests to continue
down this road of offshoring and
outsourcing and deciding this great
country of ours does not have the capa-
bility to manage its own seaports.
What are we thinking about? Of course,
we have the capability. The question
is, do we have the national will and
enough common sense, is there a res-
ervoir of common sense to finally have
us doing the right thing?

I yield the floor and suggest the ab-
sence of a quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. FRIST. Mr. President, I ask
unanimous consent that the order for
the quorum call be dispensed with.

The PRESIDING OFFICER (Mr.
SUNUNU). Without objection, it is so or-
dered.

CHILD PREDATORS

Mr. FRIST. Mr. President, I come to
the floor to speak to my colleagues
about an issue that not a lot of people
in this body think about every day—a
very large policy issue we talked about
over the course of the morning—an
issue that shocks me personally but is
shocking America, and it is the topic of
child sexual predators.

Sometime during the late hours of
February 23, 2005, Jessica Marie
Lunsford disappeared from her grand-
parents’ Citrus County, FL, home.

She was found dead 3 weeks later in
a shallow, 4-foot-deep grave under the
back porch of John Couey’s mobile
home—just where he told authorities
she would be.

The little girl’s body was sitting up-
right, her wrists bound with stereo
wire, and plastic garbage bags wrapped
her tiny, 9-year-old frame. In her arms
was the stuffed purple dolphin that had
gone missing with her during the
night.

Authorities believe after kidnapping
and sexually assaulting little Jessica,
John Couey, a known sex offender, bur-
ied her alive.

This case—the Jessica Lunsford
case—riveted and shocked the Nation.
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How could someone perpetuate such
horrors and against an innocent child?
How could the system have allowed a
convicted sex offender to move freely
and unmonitored, with no warning to
the neighbors of the monster in their
midst?

Every year, nearly 798,000 children
are reported missing—over 58,000 of
them are the victims of nonfamily ab-
ductions.

One in five girls and one in ten boys
are sexually exploited before they
reach adulthood. Less than 35 percent
of those childhood sexual assaults are
reported to authorities.

To make matters worse, the Internet
is pushing the boundaries of sexual ex-
ploitation, providing child predators
with a new, anonymous hunting
ground. The Department of Justice re-
ports that one in five children as young
as 10 years old receives solicitations
online. For parents and for commu-
nities, it is time for all of us to wake
up.

A recent Dateline NBC series called
“To Catch A Predator,” vividly dem-
onstrated that many of these
cyberstalkers are more eager to trap
their young online victims into a real-
world nightmare than at any time in
the past.

Over the course of a 3-day sting oper-
ation in Riverside, CA, Dateline was
able to nab 50 Internet child sex preda-
tors. The men were caught on hidden
camera arriving at a home where they
believed a young teen, aged 12 or 13,
was waiting to meet them. The police
were on hand to apprehend the would-
be molesters.

There is no stereotyped child pred-
ator. The men came from all walks of
life, including a high school teacher, a
rabbi, and a law enforcement official.
Some had long criminal records that
involved previous sexual assault con-
victions.

The results were shocking, even to
the experienced Dateline producers.
Just like the Lunsford case, the audac-
ity of these men should be a wake-up
call to all of us that we must do more
to protect our children from child sex-
ual predators.

How many times have they gotten
away with it in the past? How many
more are out there cruising cyberspace
as I speak right now? How can we pro-
tect children from falling into their
clutches? There are ways, and this
body, the Senate, will address those
ways.

On Wednesday, I discussed these
questions with John Walsh of FOX’s
“America’s Most Wanted,”” now a na-
tionally renowned child advocate.

It was after the tragic kidnapping of
his 6-year-old son Adam in 1981 that
Mr. Walsh devoted his life to pro-
tecting America’s children.

His organization—the National Cen-
ter for Missing and Exploited Chil-
dren—single-handedly raised the issue
of child abduction to national promi-
nence. And for that he should be con-
gratulated. It has led to the recovery of
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countless children and defended the
safety and well-being of countless fam-
ilies across America.

In that meeting on Wednesday, he
told me in his 24 years of advocacy, he
has not seen an issue more important
and more pressing than creating a na-
tional sex offenders registry.

He pointed out that when a neighbor
down the street has a mean dog, par-
ents know and they warn their children
to stay away—to stay away from that
yard, to stay away from that house. So,
too, parents should have the right to
know that the mneighbor down the
street has a history of sexual violence
so they can protect their children from
harm.

Here in the Senate, we will act to
fight child predators. I am committed
to passing child predator legislation
this year as part of a broader crime-
fighting package. I look forward to
working with Chairman SPECTER and
the Judiciary Committee to develop
this package and accomplish this goal.

We should consider provisions from
the Children’s Safety Act that I co-
sponsored with Senator HATCH and
which Chairman SPECTER helped report
out of the Judiciary Committee last
year.

A number of ideas were included: Cre-
ating a national sex offenders database
searchable by =zip code; requiring
States to notify one another of the
whereabouts of registered offenders;
developing a stricter tracking system
to monitor repeat violent offenders; re-
quiring DNA fingerprinting of child
sexual predators and developing a DNA
database to help solve these crimes;
imposing enhanced criminal penalties
for violent crimes against children
under 12; and provisions that can re-
duce gang violence, strengthen court
security, and prevent child pornog-
raphy.

We should consider the ideas under
development by the distinguished Judi-
ciary Committee chairman in the
House, Chairman SENSENBRENNER.

When serial rapist Joseph Duncan
was caught at a Denny’s last summer
in Coeur d’Alene with one of his child
victims, the only words he uttered to
police were, ‘I had fun. Get me a law-
yer.” His sick and twisted sense of
“fun” was allegedly kidnapping and
sexually assaulting Shasta Groene, age
8, and her brother Dylan, age 9, eventu-
ally murdering the little boy but not
before tying up and beating to death
their older brother, their mother, and
their mother’s boyfriend.

Joseph Duncan was a repeat offender
with a 30-year history of sexual as-
sault. He committed his first crime at
age 12, preying on a 5-year-old boy. By
the time he was 16, Duncan estimates
that he had raped 13 young boys, 6 of
whom he tied up, others he raped at
gunpoint. By 17, medical authorities
deemed him a sexual psychopath.

After raping and torturing a 14-year-
old boy, Duncan was sent to prison
where he served 14 years before being
released—only to attack more innocent
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child victims. Shasta and Dylan’s fa-
ther said:

There’s been so many times I've seen the
news announce sex offenders being released
into the community. People need to contact
their Congressmen, their Senators, and even
the President. There’s a lot more that can be
done.

I would like to tell Mr. Groene that
we are listening. We hear your plea and
the pleas of so many other Americans
who want to see these monsters dealt
with.

We are going to act. We will act. We
must protect America’s children, fami-
lies, and neighborhoods from these sick
predators. Our children are depending
on us to keep them safe from the evils
that lurk in the shadows.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. FRIST. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———
MORNING BUSINESS

Mr. FRIST. Mr. President, I ask
unanimous consent that there now be a
period of morning business with Sen-
ators permitted to speak therein for up
to 10 minutes each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

45TH ANNIVERSARY OF THE
PEACE CORPS

Mr. HAGEL. Mr. President, I rise
today to recognize and honor the
achievements of the Peace Corps.

This year marks the 45th Anniver-
sary of the Peace Corps. Over the last
45 years, the Peace Corps has been one
of the enduring symbols of America
abroad. The Peace Corps has helped
create opportunities and hope for peo-
ple throughout the developing world as
it has projected a positive image of
America.

In 1961, President John F. Kennedy
established the Peace Corps to promote
world peace and friendship. Since then,
over 182,000 Peace Corps volunteers
have served in 138 countries. These vol-
unteers have provided extensive assist-
ance and expertise in agriculture pro-
duction, business development, edu-
cation, healthcare, and resource con-
servation—making significant im-
provements in the lives of individuals
and communities around the world.

As we continue to face the challenges
of the 21st Century, the mission of the
Peace Corps is more vital than ever.
Volunteers continue to offer support
and development assistance to coun-
tries around the world. They are find-
ing common ways to address global
challenges such as endemic poverty
and HIV/AIDS.

Today, Peace Corps volunteers, in-
cluding 50 from my State of Nebraska,
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bring their communities an enhanced
understanding of foreign cultures and
traditions, building bridges of friend-
ship between people that transcend
borders, language, and religion.

I congratulate the Peace Corps on its
45 years of achievement and accom-
plishment and thank the over 182,000
Peace Corps volunteers—including our
Senate colleague CHRIS DoDD for their
good work and important contributions
to making a better world.

Thank you.

(At the request of Mr. REID, the fol-
lowing statement was ordered to be
printed in the RECORD.)

e Mr. BIDEN. Mr. President, I rise
today to honor the Peace Corps on its
45th Anniversary.

In his Presidential campaign in 1960,
a great hero of mine, President John F.
Kennedy, challenged a group of stu-
dents at the University of Michigan to
serve their country by volunteering
their time and energies to citizens in
developing countries. From those hum-
ble beginnings soon emerged the Peace
Corps which, for the last 45 years, has
been one of the most valuable and
unique institutions of American for-
eign policy.

Since its establishment in 1961, over
182,000 Peace Corps volunteers have
served in 138 countries throughout the
world. Today, the Peace Corps remains
as strong and popular as ever with the
number of volunteers in service at a 30-
yvear high. Currently some 7,810 volun-
teers, including 25 from my home State
of Delaware, are working in 75 coun-
tries across the globe.

These increased numbers of volun-
teers have done invaluable work in re-
cent years. Hundreds of Peace Corps
volunteers, for instance, have been en-
listed in the global fight against HIV/
AIDS. The Peace Corps is active in 9 of
the 15 Emergency Plan countries iden-
tified in the President’s Emergency
Plan for AIDS Relief, PEPFAR. In ad-
dition, volunteers have continued lend-
ing their expertise to traditional areas
such as environmental conservation,
education, food production, and health
care.

Over the past year, the innovative
Crisis Corps—which draws on former
Peace Corps volunteers for short-term
emergency and humanitarian assist-
ance—has allowed hundreds of volun-
teers to assist in tsunami relief efforts
in Sri Lanka and Thailand. And in re-
cent months, the Crisis Corps was de-
ployed to the gulf region in the wake of
Hurricane Katrina—the first time
Peace Corps volunteers have ever been
called to serve on U.S. soil.

Through the goodwill and service of
its volunteers, the Peace Corps also
plays a vital role in our public diplo-
macy efforts. Volunteers give a human
face to the term ‘‘American,’”’ bringing
personal knowledge of our ideals and
attitudes to communities all over the
world. In doing so, they help to erode
the deep misconceptions of the United
States that exist in many cultures.
Peace Corps volunteers are truly a top-
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notch example of diplomacy through
action.

Again, I congratulate the Peace
Corps on its 45th anniversary, and con-
vey my deep gratitude to its thousands
of current and former volunteers for
their service to our country.e

————

EDUCATION FLEXIBILITY
PARTNERSHIP ACT

Mr. BURR. Mr. President, I today
speak on a bill I introduced, and which
the Senate passed last night, to extend
the Education Flexibility Partnership
Act of 1999, Ed-Flex. My State of North
Carolina is one of ten Ed-Flex states.
As the citizens of North Carolina know
well, gone are the days when an indi-
vidual with just a high school diploma
or GED could make a good living in in-
dustries such as textiles and furniture.
For the future of North Carolina, it is
imperative that we do all that we can
to assist all students, regardless of
background, reach high academic
standards. Only through a strong pub-
lic education system can we secure a
bright economic future for individual
citizens and for our communities.

Ed-Flex is a program that allows the
Secretary of Education to delegate to
states with strong assessment and ac-
countability systems the authority to
waive certain Federal education re-
quirements that may, in certain in-
stances, impede local efforts to reform
and improve education. By allowing ad-
ditional flexibility in their implemen-
tation of Federal programs, Ed-Flex is
designed to help local districts and
their schools implement the edu-
cational reforms needed to raise stu-
dent academic achievement.

The Ed-Flex waivers in North Caro-
lina are helping local school systems
improve student achievement while
meeting Federal No Child Left Behind
requirements in a number of ways. Ex-
amples of how local schools and dis-
tricts are using Hd-Flex to advance
local reform strategies include: pro-
viding tutoring for low-achieving or at-
risk students through coordinating
Federal, state, and local services; de-
veloping more inclusive parent involve-
ment initiatives; collaborating and
planning with Head Start, develop-
mental specialists, and faculty from
local day care centers to facilitate a
smoother transition and more appro-
priate placement of pre-K students; im-
plementing a hands-on, inquiry-based
science curriculum to promote critical
thinking skills; providing for ongoing
literacy group instruction that allows
students to move into and out of the
groups, as necessary, during the school
year; and expanding afterschool
science clubs and purchasing resources
for afterschool programs.

Ed-Flex was first enacted as a dem-
onstration program in 1994 as part of
Goals 2000: Educate America Act. Ini-
tially, the Secretary of Education was
authorized to designate six states as
Ed-Flex demonstration states. The 1996
amendments to the Goals 2000 legisla-
tion authorized the granting of Ed-Flex
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waiver authority to six additional
states. On April 29, 1999, the Education
Flexibility Partnership Act of 1999 was
signed into law, providing all states
that had rigorous assessment and ac-
countability systems the opportunity
to participate. Because of North Caro-
lina’s comprehensive assessment and
statewide school accountability sys-
tem, the ABCs, North Carolina became
an Ed-Flex state on December 19, 2000.

Ed-Flex has played a vital role in
North Carolina’s educational system
by allowing local school districts to
have the increased flexibility they need
in the implementation of various Fed-
eral education programs. I am proud of
North Carolina’s exceptional school ac-
countability program. As a result of
our strong accountability safeguards,
the Ed-Flex Program is helping our
schools to meet the goals of the No
Child Left Behind Act. Continuing the
Ed-Flex Program will further enhance
the efforts of North Carolina local dis-
tricts and schools to ensure that all
students achieve academic proficiency.
I thank my colleagues for their support
of this important legislation.

————
AFRICAN UNION

Mr. OBAMA. Mr. President, I wish to
discuss the genocide in Darfur. While
there have been many speeches given
on this critical subject, I want to take
a moment to talk about a subject that
has all too often been overlooked—the
efforts of the African Union, AU.

At present, the Bush administration
is helping to spearhead discussion on
how to absorb the African Union force
in Darfur into a larger U.N. contingent
with a far greater capacity to protect
civilians. I wholeheartedly agree with
the administration that the current
formula for combating brutality in
Darfur is insufficient. In fact, in De-
cember, Senator BROWNBACK and I
wrote an op-ed in the Washington Post
advocating this very course of action.

At the same time, many government
officials, and outside observers, have
given little regard to the efforts of the
African Union Mission in Sudan, AMIS.

We must start reversing this trend. I
tip my hat to AMIS for its strong ef-
forts, under the most difficult of cir-
cumstances, over the course of the last
2 years.

The AU leadership, along with indi-
vidual troop contributing countries—
such as Rwanda, Senegal, and Nigeria—
made a decision to put African lives on
the line when the campaign of terror
waged against civilians was at its
height. The AU leadership just as eas-
ily could have said ‘‘its too difficult,
its too dangerous, this is somebody
else’s problem.”

Instead, they took action.

In a geographically diverse and in-
hospitable terrain, the AU built its op-
erations—the most complex in the or-
ganization’s history—from scratch, at
a time when thousands of Darfurian ci-
vilians were being ethnically cleansed
every month.
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Although AMIS has just 5,000 troops
and 2,000 observers and police spread
out over a region the size of France, it
has made a difference. Civilians on the
ground in Darfur have reported that,
where AU forces are present, they feel
safer. An estimated 2 million civilians
are now living in camps. These civil-
ians depend on humanitarian aid for
their survival, and aidworkers report
that their convoys would not be able to
navigate key areas without the invalu-
able escorts supplied by AMIS.

As security has deteriorated in
Darfur over the last 4 months, lightly
armed AMIS troops are increasingly
the targets of assault, kidnapping, and
murder.

Mr. President, has AMIS been a per-
fect mission? No. Is there room for im-
provement? Yes. But, I know that
those of us in the Senate who follow
this issue closely support what the AU
is doing and want the AU to do more of
it.

In July, I traveled to the United Na-
tions and met with representatives of
the AU and their member-states. There
is no question that it is a young orga-
nization in need of capacity-building.
But, I sensed that there was great re-
solve to ensure AMIS succeeded.

Moving forward, I think it is impor-
tant to recognize that the AMIS has
been an important first step for the
AU. At the same time, I think there is
widespread recognition—belatedly in
my view—that the genocide in Darfur
is an international, not only an Afri-
can, issue.

I will use an analogy, albeit an im-
perfect one, with U.S. efforts in Af-
ghanistan. While the United States is
heavily involved in this nation, I be-
lieve that this is a situation with inter-
national ramifications; a key reason
that the international community
should be doing more to help stabilize
this nation.

The same holds true for Darfur,
where the challenges presented by a
savage conflict spilling across inter-
national borders outstrip the resources
currently in place to effectively deal
with it. The United Nations and NATO
should become more active.

This is not to take anything away
from the efforts of the AU, who stepped
in on their own to try to fill the secu-
rity vacuum in Darfur. The AU will be
indispensable in the coming year at a
time when security conditions are de-
teriorating, but before additional
troops can be deployed. As discussions
progress about follow-on forces, it is
clear that those same African coun-
tries leading the current AU efforts in
Darfur will be the essential core of any
successor mission.

In my view, it is essential that the
United States government take the
lead in rallying for AMIS the financial,
military, and political support it needs
to continue its essential work in
Darfur and to transform itself into the
backbone of a larger, more mobile UN
mission.

Again, I thank the AU for its efforts
and believe now more than ever that
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African leadership will be key to inter-
national success in Darfur.

ADDITIONAL STATEMENTS

TRIBUTE TO BRIGADIER GENERAL
ROBERT L. SCOTT, JR.

e Mr. CHAMBLISS. Mr. President, I
rise today to express my deep Sorrow
over the passing of a great American
leader and one of my personal heroes,
BG Robert L. Scott, Jr. I first met Gen-
eral Scott in 1993. I became an instant
fan of this amazing man. We became
good friends sharing many hours of sto-
ries about his life and his love for
America. It was only 2 weeks ago that
I spoke at the General Robert L. Scott
Heritage Society dinner. General Scott
very Kkindly used to sign copies of his
book ‘“God Is My Co-Pilot” for my
military academy cadets. He never
failed as a great ambassador and host
to my wife Julie-Anne and her school-
children when she used to bring them
to the Air Force Museum in Warner
Robins, GA. The Museum of Aviation
at Robins Air Force base has done a
fine job capturing the life of this great
man that I would like to speak about
today.

BG Robert L. Scott, Jr., world re-
nowned World War II ‘“‘fighter ace’ and
author of the 1943 book ‘““God Is My Co-
Pilot,” has gone to see his co-pilot. The
spirited adventurer, who flew fighter
missions with the ‘“‘Flying Tigers’ in
China, passed away quietly on Feb-
ruary 27 at the age of 97. Known to his
friends and family as ‘“‘Scotty,” the re-
tired general lived his final two dec-
ades as the champion and cheerleader
of the Museum of Aviation in Warner
Robins, GA.

General Scott’s lifetime story and
flying career is legendary. A West
Point graduate, he amassed over 33,000
flying hours in 60 years of flying. Offi-
cial Army Air Force records credit him
with 13 aerial victories, but according
to General Scott it was really 22, mak-
ing him one of the top Air Force
“aces” of World War II.

Born on April 12, 1908, General Scott
grew up in Macon, GA. He graduated
from Lanier High School in 1928. The
summer between his junior and senior
years of high school, he took a job as
deck boy aboard a Black Diamond Line
freighter and sailed halfway around the
world. It was the beginning of a life-
time of adventure.

General Scott’s lifelong ambition was
to fly. At age 12, he flew a home-built
glider off the roof of a three story
house in Macon, and crashed landed
amid the spikes of a Cherokee rose
bush—the State flower of Georgia. As
General Scott tells the story, ‘‘Gliders
were built out of spruce, but I didn’t
have enough money, so I made mine
out of knotty pine. I cleared the first
Magnolia, but then the main wing
strut broke and I came down in Mrs.
Napier’s rose bushes. It’s the only
plane I ever crashed.”
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General Scott enlisted in the Georgia
National Guard and finally received an
appointment to West Point by Presi-
dent Hoover in 1928. Upon graduation
from West Point, he used the summer
to sail to Europe. He bought a motor-
cycle in France, and motored across
Europe and Asia turning around at Mt.
Ararat. After returning from leave, he
was assigned to the U.S. Army Flying
Center at Randolph AFB, TX. He won
his wings on October 17, 1933, and went
off to his first assignment at Mitchell
Field, NY.

In 1934, President Roosevelt canceled
commercial air mail contracts and
gave the duty to the Air Corps. General
Scott immediately volunteered and
flew airmail in an open cockpit plane
through the ‘‘Hell Stretch’”—as it was
know then—from Newark, NJ, to
Cleveland, OH. He then served a tour of
duty at Albrook Field Panama. He be-
came a flying instructor after that and
advanced from lieutenant to lieutenant
colonel during the expansion program
prior to World War II.

When World War II broke out, Gen-
eral Scott—at age 33—was running the
largest flight training academy in the
country—Cal Aero Academy in Cali-
fornia. To his dismay, he did not re-
ceive orders to go fight and wrote nu-
merous letters begging to be assigned
to a combat flying unit. He was told he
was too old to be a fighter pilot and he
needed to stay in his job training
younger pilots.

Finally one night, he received a call
from the Pentagon. An intelligence of-
ficer asked him if he had ever flown a
B-17. “Scotty’”’ immediately said yes
even though he had never flown the
four-engine bomber. His reply got him
assigned to a secret Task Force Aquila
to fly B-17s to China to bomb Japan.
Flying days across the Atlantic, Afri-
ca, the Middle East and finally to
China, he received the news upon land-
ing that the mission was scrubbed be-
cause the Japanese had captured their
planned take-off bases in the Phil-
ippines.

He was assigned instead to fly
Gooney Birds—C-47 transports—over
the Himalayas bringing fuel and sup-
plies from India to combat bases in
China. Soon, General Scott, then a
colonel, met GEN Claire Chennault,
commander of the American Volunteer
Group in China known as the ‘‘Flying
Tigers.” General Scott convinced him
to let him use a P-40 to fly escort mis-
sions for the transports and soon was
flying daily combat missions in addi-
tion to escort duty. In his first month
of combat, he logged 215 hours of flight
time and soon became a double ‘‘ace”
with 13 confirmed aerial victories—he
says it was really 22.

On July 4, 1942, at the request of Gen-
eralissimo Chiang Kai-shek, General
Scott was given command of the 23
Fighter Group of the China Air Task
Force, the Army Air Force unit acti-
vated with remnants of the Flying Ti-
gers, later to become the 14th Air
Force.
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In January 1943, he was ordered back
to the United States to make public re-
lations speeches to war plant per-
sonnel. He wrote the best seller, ‘“‘God
Is My Co-Pilot,” and served as tech-
nical advisor to Warner Brothers in
making a movie based on the book. The
World Premiere was at the Grand The-
ater in Macon, GA, in 1945.

After the war, General Scott served
in the Pentagon on a task force to win
autonomy for the Air Force from the
Army which occurred in September of
1947. In that year he was given com-
mand of the Air Force’s first jet fighter
school at Williams Field, AZ. He then
moved to Europe in 1950 to command
the 36th Fighter Wing at
Furstenfieldbruck, Germany. In 1954,
after graduating from the National
War College he was promoted to briga-
dier general and assigned as Director of
Information for the U.S. Air Force, re-
tiring in 1957.

After retirement, he pursued his life-
long dream to walk the Great Wall of
China. Writing over 300 letters in 2
years to ask for official permission,
General Scott signed on for a package
tour to just get inside China. While
there, he managed to get a visa and
travel permit and in 93 days, with a 70-
pound backpack including 1,200 oat-
meal cookies he baked himself, he
walked the 2,000 miles of the Great
Wall to complete Marco Polo’s trip
that had fascinated him for 57 years.
On a 9,000 foot mountain overlooking
Kunming, China—General Chennault’s
home base in World War II—he left an
engraved stone memorial to his former
boss: GENERAL CLAIRE LEE CHEN-
NAULT. WE, YOUR MEN, HONOR YOU
FOREVER.

In 1976, with special permission from
General Gabriel, U.S. Air Force Chief
of Staff, he flew an F-16 ‘‘Falcon”
fighter. Ironically, his first military
airplane had also been Falcon, a Cur-
tiss O-1G fabric covered biplane.

In 1986, General Scott came to War-
ner Robins for the unveiling of an ex-
hibit of his memorabilia at the Mu-
seum of Aviation. He was asked to stay
and the next year moved to Warner
Robins to become the head of the Her-
itage of Eagle Campaign which ulti-
mately raised $2.5 million to build a 3-
story Eagle Building at the museum.

In 1988, General Scott released his
autobiography entitled “The Day I
Owned the Sky.” That year, at age 82,
he was cleared to fly in an Air National
Guard F-15 Eagle from Dobbins Air
Force Base in Marietta, GA. Two years
later, he again flew the Eagle—this
time at Robins Air Force Base in War-
ner Robins, GA. On April 2, 1997, in
celebration of his 89th birthday, Gen-
eral Scott flew his last flight in a B-1
bomber assigned to the 116th Bomb
Wing at Robins Air Force Base. His
flight log closed with over 33,000 hours
in the air—a record which few pilots
have ever reached.

General Scott leaves a daughter,
Robin Fraser who lives in Bakersfield,
CA, a grandson, three granddaughters
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and several grandchildren. Scott’s wife
of 38 years, Kitty Rix Green, of Fort
Valley, GA, died of cancer in 1972. Gen-
eral Scott will be greatly missed by his
family, his community, and his many
friends over the course of his long and
distinguished military and civilian ca-
reer. He is a great American and I am
extremely proud to call him a friend.e

HONORING THE LATE ANNE
BRUNSDALE

e Mr. COLEMAN. Mr. President, I
would like to pay tribute to Anne
Brunsdale, a Minnesota native and
former chairwoman of the Inter-
national Trade Commission who died of
Alzheimer’s disease on January 20 at a
nursing home in Denver. She was 82.

Ms. Brunsdale was born in Min-
neapolis and received a bachelor’s de-
gree in political science in 1945 and a
master’s degree in Far Eastern area
studies in 1946 from the University of
Minnesota. She received a master’s de-
gree in comparative government in 1949
from Yale University.

In 1950, she moved to Washington to
work for the CIA. Following the CIA,
Anne was a resident fellow of the
American Enterprise Institute for Pub-
lic Policy Research and Managing Edi-
tor of Regulation, a bimonthly maga-
zine published by the institute, where
she worked closely with its two univer-
sity-based editors, Antonin Scalia and
Murray Weidenbaum. Under her guid-
ance, Regulation became an influential
publication in policy debates con-
cerning government regulation of the
energy, transportation, and commu-
nications industries.

In 1985, President Reagan appointed
Anne to the International Trade Com-
mission where she served from 1986 to
1994, including a term as chairman
from 1989 to 1990. She retired in 1994.

Anne was a much loved member of a
group of friends made up mostly of po-
litical scientists and public intellec-
tuals that were notable for being both
high-powered and bipartisan.

Anne’s survivors include a sister, 9
nieces and nephews, 17 great-nieces and
nephews and 5 great-great nieces and
nephews.

Mr. President, Anne Brunsdale will
be remembered by friends and family
with memorial services in Colorado
and Minnesota. I extend my sympathy
to them during this time.®

———

IN MEMORY OF JIM ROBB

e Mr. SALAZAR. Mr. President, I rise
today to honor a great man from Colo-
rado, Jim Robb. A memorial celebra-
tion was held for him earlier this year
and I ask for unanimous consent that
this letter celebrating his life be print-
ed into the RECORD.

The letter follows.

January 23, 2006.

DEAR FRIENDS: I wish I could be with you
personally today to honor Jim Robb.

Colorado lost a remarkable advocate with
the death of Jim Robb on February 20, 2005
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at age 69. Jim served Mesa County and the
Western Slope as an attorney, as a school
board member, as a state representative and
as a federal magistrate judge. He served us
ably and well in all of these capacities, but
it is in his work outside of his career, his
amazing dedication to doing all he could to
make his community a better place that
keeps him in our hearts and minds.

Jim had a vision for his community that is
perhaps best exemplified in his work on the
Riverfront Trail, he could look at that col-
lection of junkyards and rotting tires and
see past it to a time when there would be a
beautiful trail along the Colorado River, run-
ning from Island Acres east of Palisade to
Corn Lake to Connected Lakes to Fruita. He
had the quiet ability to bring interested par-
ties together to work on a problem and find
a solution without ever taking credit for
himself. His vision of a trail along the river
where others saw only junkyards has become
a reality and the State of Colorado has hon-
ored Jim Robb by renaming the Colorado
River State Park as the James M. Robb Col-
orado River State Park.

Mesa County and Western Colorado are
very blessed to have benefited from a man
with a vision, a man who knew how to get
things done by working quietly with all of
the interested groups, a very special man,
whose love for the state of Colorado, and
Mesa County in particular lives on in the
River Front Trail he helped create, in the
Old Spanish Trail he worked to have de-
clared a National Historic trail, in the Kids
Voting Program he envisioned and nurtured
and in the lives of those he left behind, most
especially, his family, his loving wife, chil-
dren and grandchildren who continue his leg-
acy and were the light of his life. Those who
were privileged to know him are better peo-
ple for it and our community is a better
community for his energetic proposals for
improvement. He was a great leader for the
Western Slope and for Colorado. And he was
a good friend to me. We are grateful for the
life of James Montgomery Robb, and thank
his family for sharing him with us.

Sincerely,
KEN SALAZAR,
U.S. Senator.e

———

REPORTS OF COMMITTEES

The following reports of committees
were submitted:

By Ms. COLLINS, from the Committee on
Homeland Security and Governmental Af-
fairs, with an amendment in the nature of a
substitute:

S. 2128. A bill to provide greater trans-
parency with respect to lobbying activities,
and for other purposes.

————

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first
and second times by unanimous con-
sent, and referred as indicated:

By Mr. BURR:

S. 2365. A bill to improve sharing of immi-
gration information among Federal, State,
and local law enforcement officials, to im-
prove State and local enforcement of immi-
gration laws, and for other purposes; to the
Committee on the Judiciary.

By Mrs. LINCOLN (for herself, Mr.
SANTORUM, and Ms. SNOWE):

S. 2366. A bill to amend the Internal Rev-
enue Code of 1986 to replace the recapture
bond provisions of the low income housing
tax credit program; to the Committee on Fi-
nance.
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By Mr. LAUTENBERG:

S. 2367. A bill to provide a cause of action
for United States port operators with respect
to the potential change of ownership of a ter-
minal operator to a foreign entity, and for
other purposes; to the Committee on Bank-
ing, Housing, and Urban Affairs.

By Mr. NELSON of Nebraska (for him-
self, Mr. SESSIONS, and Mr. COBURN):

S. 2368. A bill to amend the Immigration
and Nationality Act and other acts to pro-
vide for border security and interior enforce-
ment improvements, and for other purposes;
to the Committee on Finance.

————

SUBMISSION OF CONCURRENT AND
SENATE RESOLUTIONS

The following concurrent resolutions
and Senate resolutions were read, and
referred (or acted upon), as indicated:

By Mr. ISAKSON (for himself, Mr. BAU-
cUs, Mr. PRYOR, Mr. SUNUNU, Mr.
DOMENICI, and Mr. FRIST):

S. Res. 389. A resolution recognizing and
honoring the 150th anniversary of the found-
ing of the Sigma Alpha Epsilon Fraternity;
considered and agreed to.

————

ADDITIONAL COSPONSORS

S. 770
At the request of Mr. LEVIN, the
name of the Senator from Massachu-
setts (Mr. KERRY) was added as a co-
sponsor of S. 770, a bill to amend the
Nonindigenous Aquatic Nuisance Pre-
vention and Control Act of 1990 to re-
authorize and improve that Act.
S. 843
At the request of Mr. SANTORUM, the
name of the Senator from New York
(Mr. SCHUMER) was added as a cospon-
sor of S. 843, a bill to amend the Public
Health Service Act to combat autism
through research, screening, interven-
tion and education.
S. 1086
At the request of Mr. HATCH, the
name of the Senator from Mississippi
(Mr. LoTT) was added as a cosponsor of
S. 1086, a bill to improve the national
program to register and monitor indi-
viduals who commit crimes against
children or sex offenses.
S. 1360
At the request of Mr. SMITH, the
name of the Senator from New York
(Mrs. CLINTON) was added as a cospon-
sor of S. 1360, a bill to amend the Inter-
nal Revenue Code of 1986 to extend the
exclusion from gross income for em-
ployer-provided health coverage to des-
ignated plan beneficiaries of employ-
ees, and for other purposes.
S. 2083
At the request of Mrs. CLINTON, the
name of the Senator from Rhode Island
(Mr. REED) was added as a cosponsor of
S. 2083, a bill to prohibit the Assistant
Secretary of Homeland  Security
(Transportation Security Administra-
tion) from removing any item from the
current list of items prohibited from
being carried aboard a passenger air-
craft.
S. 2108
At the request of Mr. CRAPO, the
name of the Senator from Nevada (Mr.
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ENSIGN) was added as a cosponsor of S.
2108, a bill to ensure general aviation
aircraft access to Federal land and to
the airspace over Federal land.
S. 2115
At the request of Ms. STABENOW, the
name of the Senator from California
(Mrs. FEINSTEIN) was added as a co-
sponsor of S. 2115, a bill to amend the
Public Health Service Act to improve
provisions relating to Parkinson’s dis-
ease research.
S. 2201
At the request of Mr. OBAMA, the
name of the Senator from New Mexico
(Mr. BINGAMAN) was added as a cospon-
sor of S. 2201, a bill to amend title 49,
United States Code, to modify the me-
diation and implementation require-
ments of section 40122 regarding
changes in the Federal Aviation Ad-
ministration personnel management
system, and for other purposes.
S. 2253
At the request of Mr. DOMENICI, the
name of the Senator from Utah (Mr.
BENNETT) was added as a cosponsor of
S. 2253, a bill to require the Secretary
of the Interior to offer the 181 Area of
the Gulf of Mexico for oil and gas leas-
ing.
S. 2361
At the request of Mr. DORGAN, the
name of the Senator from Washington
(Ms. CANTWELL) was added as a cospon-
sor of S. 2361, a bill to improve Federal
contracting and procurement by elimi-
nating fraud and abuse and improving
competition in contracting and pro-
curement and by enhancing adminis-
tration of Federal contracting per-
sonnel, and for other purposes.
——

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. LAUTENBERG:

S. 2367. A bill to provide a cause of
action for United States port operators
with respect to the potential change of
ownership of a terminal operator to a
foreign entity, and for other purposes;
to the Committee on Banking, Hous-
ing, and Urban Affairs.

Mr. LAUTENBERG. Mr. President,
on September 11, 2001, the longshore-
men who work on the docks in Newark,
NJ, could see the flames and smoke
from the World Trade Center. Many of
those dock workers lost a loved one or
a friend that day. Of the three thou-
sand people who died, 700 were from
New Jersey.

I have been to Port Newark many
times before—I used to serve as a Com-
missioner of the Port Authority. This
week I went back to Port Newark to
tell those workers why I thought it was
a bad idea to turn control of their port
over to the government of Dubai, the
United Arab Emirates. I really didn’t
have to explain it to them. They under-
stood why it is a bad idea—just as 70
percent of the American people under-
stand.

Unfortunately, as of yesterday, a
company owned by the government of
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Dubai now controls port operations in
Newark—and five other major ports in
the United States. This is an outcome
we have been trying to prevent. And if
Congress had been given any warning,
we would have prevented it.

Instead, the Bush Administration
gave this deal a casual thumbs-up,
when it deserved the highest scrutiny.
Now the President is telling my con-
stituents in New Jersey—as well as
residents of Philadelphia, Baltimore,
South Florida and New Orleans—‘‘don’t
worry.”’

But that’s not good enough.

By rubber stamping this deal, the
Bush Administration sold out the Fed-
eral Government’s ability to object to
the deal. Any ‘‘investigation’ at this
point is after-the-fact and all for show.
You don’t buy a home before you look
at it, and get it inspected. But that’s
what the Bush Administration did in
this case.

The people who work in our port, and
those who live nearby, know better
than anyone how important it is to
keep our ports secure. That’s why I am
introducing legislation today that will
empower our ports to terminate leases
that pose a security threat to the port
and the surrounding community. My
bill will give ports that power when the
company that holds a lease is sold or
taken over by a foreign company like
the Dubai-owned one in this case.

This is a valid approach. The Port
Authority of New York and New Jersey
is already in court trying to invalidate
the lease that was sold to Dubai Ports
World. My bill would also encourage
ports to do their own security assess-
ment of transfers of ownership. It re-
quires the Department of Homeland Se-
curity to assist our ports with those as-
sessments.

We need to take this step to protect
our constituents, because the Bush Ad-
ministration has left them high and
dry. The Administration has been play-
ing a shell game on this issue from the
very beginning. First they said no
thorough investigation was needed, and
approved the deal. Then came the pub-
lic outcry. Now the Administration is
supposedly conducting a ‘‘thorough in-
vestigation.” But it is a meaningless
gesture—the deal was finalized already.

And before the so-called investiga-
tion even begins, President Bush has
already made up his mind. On Tuesday,
President Bush said: ‘“My position
hasn’t changed.” So much for an objec-
tive investigation.

This is not a 4b6-day investigation.
It’s just a 45-day stalling period while
the Administration hopes the Amer-
ican people will forget about this prob-
lem. But we don’t forget what hap-
pened on September 11—and we won’t
forget how the Administration tried to
rubber-stamp this deal.

My constituents are alarmed. And
unfortunately, the Bush administra-
tion hasn’t displayed the competence
that could restore public confidence.
We can’t afford to wait 45 days while
the Administration stalls. The time to
protect our constituents is now.
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I urge my colleagues to support my
bill, which will give local ports the
power to protect the American people.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the text of
the bill was ordered to be printed in
the RECORD, as follows:

S. 2367

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“‘Local Port
Security Act of 2006°’.

SEC. 2. FEDERAL CAUSE OF ACTION
LISHED.

The owner of a United States port may file
an action seeking relief, including nullifica-
tion of any contractual obligation with any
terminal operator within the port, in any ap-
propriate United States district court if a
merger, acquisition, or takeover transaction
would result in a change in the ownership of
the terminal operator, and the new owner
would be a foreign controlled entity. Such
relief may be granted upon a showing by the
owner of the port of a demonstrated increase
in the security risk to the port or the port
community as a result of such change in
ownership.

SEC. 3. REVIEW BY SECRETARY OF HOMELAND
SECURITY.

The Secretary of Homeland Security shall
review any proposed change in the ownership
of a terminal operator within a TUnited
States port to a foreign controlled entity to
determine the existence of any potential se-
curity concerns raised by such change, and
shall transmit the findings of such review to
the owner of the United States port and to
the President, or the President’s designee,
for purposes of any investigation under sec-
tion 721(b) of the Defense Production Act of
1950 (50 U.S.C. App. 2170(b)).

SEC. 4. RULE OF CONSTRUCTION.

Nothing in this Act may be construed to
affect or otherwise alter the requirements of
section 721 of the Defense Production Act of
1950 (50 U.S.C. App. 2170), or any rule, regula-
tion, or order issued thereunder.

SEC. 5. DEFINITIONS.

As used in this Act—

(1) the term ‘“‘United States port” means
all piers, wharves, docks, and similar struc-
tures, adjacent to any waters subject to the
jurisdiction of the United States, to which a
vessel may be secured, including areas of
land, water, or land and water under and in
immediate proximity to such structures,
buildings, on or contiguous to such struc-
tures, and the equipment and materials on
such structures or in such buildings; and

(2) the term ‘‘marine terminal operator’—

(A) means the operator of the wharves,
bulkheads, quays, piers, docks, and other
berthing locations, and adjacent storage or
adjacent areas and structures associated
with the primary movement of cargo or ma-
terials from vessel to shore or shore to ves-
sel, including structures which are devoted
to receiving, handling, holding, consoli-
dating, and loading or delivery of waterborne
shipments or passengers, including areas de-
voted to the maintenance of the terminal or
equipment; and

(B) does not include the operator of any
production or manufacturing areas, or any
storage facility directly associated with any
such production or manufacturing area;

(3) the term ‘“‘port community’ means the
land adjacent to and within 10 miles of a
United States port on which persons reside
or work who could suffer injury or death in
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the event of a terrorist attack on or at the
port; and

(4) the term ‘‘foreign controlled entity’’
means any entity in which a foreign entity
owns a majority interest, or otherwise con-
trols or manages the entity.

———

SUBMITTED RESOLUTIONS

SENATE RESOLUTION 389—RECOG-
NIZING AND HONORING THE
150TH ANNIVERSARY OF THE
FOUNDING OF THE SIGMA
ALPHA EPSILON FRATERNITY

Mr. ISAKSON (for himself, Mr. BAU-
CUs, Mr. PRYOR, Mr. SUNUNU, Mr.
DOMENICI, and Mr. FRIST) submitted
the following resolution; which was
considered and agreed to:

S. REs. 389

Whereas the Sigma Alpha Epsilon Frater-
nity was founded on March 9, 1856, by 8
young men at the University of Alabama in
Tuscaloosa, Alabama, in order to establish a
band of brothers;

Whereas the founders of the fraternity be-
lieved in promoting the intellectual, moral,
and spiritual welfare of their members;

Whereas the mission of the Sigma Alpha
Epsilon Fraternity is to promote the highest
standards of friendship, scholarship, and
service for its members;

Whereas the Sigma Alpha Epsilon Frater-
nity adheres to its creed known as ‘“The True
Gentleman” and lives up to its ideals and as-
pirations for conduct with fellow man;

Whereas, for 150 years, the Sigma Alpha
Epsilon Fraternity has played an integral
role in the positive development of the char-
acter and education of more than 280,000
men;

Whereas the brothers of Sigma Alpha Epsi-
lon, being from different backgrounds, eth-
nic groups, and temperaments, have shared
countless friendships and a common belief in
the founding ideals of the fraternity;

Whereas tens of thousands of Sigma Alpha
Epsilon men have served our nation’s mili-
tary and hundreds have given the ultimate
sacrifice for our freedom;

Whereas alumni from Sigma Alpha Epsilon
serve as leaders in their respective fields, in-
cluding government, business, entertain-
ment, science, and higher education;

Whereas the Sigma Alpha Epsilon Frater-
nity has 190,000 living alumni from as many
as 290 chapters at colleges and universities in
49 states and Canada, making it the largest
social fraternity in the world; and

Whereas Sigma Alpha Epsilon continues to
enrich the lives of its members who, in turn,
give back to their families, communities,
and other service groups: Now, therefore, be
it

Resolved by the Senate, That the Senate—

(1) recognizes and honors the 150th anni-
versary of the founding of the Sigma Alpha
Epsilon Fraternity;

(2) commends its founding fathers and all
Sigma Alpha Epsilon brothers, past and
present, for their bond of friendship, common
ideals and beliefs, and service to community;
and

(3) expresses its best wishes to this most
respected and cherished of national frater-
nities for continued success and growth.

————
AMENDMENTS SUBMITTED AND
PROPOSED
SA 2901. Mr. FRIST proposed an

amendment to the bill H.R. 2830, to
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amend the Employee Retirement In-
come Security Act of 1974 and the In-
ternal Revenue Code of 1986 to reform
the pension funding rules, and for other
purposes.

——

TEXT OF AMENDMENTS

SA 2901. Mr. FRIST proposed an
amendment to the bill H.R. 2830, to
amend the Employee Retirement In-
come Security Act of 1974 and the In-
ternal Revenue Code of 1986 to reform
the pension funding rules, and for other
purposes; as follows:

Strike all after the enacting clause and in-
sert the following:

SECTION 1. SHORT TITLE AND TABLE OF CON-

TENTS.

(a) SHORT TITLE.—This Act may be cited as
the ‘“‘Pension Security and Transparency Act
of 2005°.

(b) TABLE OF CONTENTS.—The table of con-
tents for this Act is as follows:

Sec. 1. Short title and table of contents.

TITLE I—FUNDING AND DEDUCTION
RULES FOR SINGLE-EMPLOYER DE-
FINED BENEFIT PLANS AND RELATED
PROVISIONS

Subtitle A—Amendments to Employee

Retirement Income Security Act of 1974
Sec. 101. Minimum funding standards.

Sec. 102. Funding rules for single-employer

defined benefit pension plans.

Benefit limitations under single-

employer plans.

Technical and conforming amend-

ments.

Special rules for multiple employer
plans of certain cooperatives.
Temporary relief for certain res-

cued plans.

Subtitle B—Amendments to Internal

Revenue Code of 1986
Modifications of the

funding standards.

Funding rules applicable to single-

employer pension plans.

Benefit limitations under single-

employer plans.

Increase in deduction limit for sin-

gle-employer plans.

Technical and conforming amend-

ments.
Subtitle C—Interest Rate Assumptions and
Deductible Amounts for 2006

Sec. 121. Extension of replacement of 30-year
Treasury rates.

Sec. 122. Deduction limits for plan contribu-
tions.

Sec. 123. Updating deduction rules for com-
bination of plans.

TITLE II—FUNDING AND DEDUCTION
RULES FOR MULTIEMPLOYER DE-
FINED BENEFIT PLANS AND RELATED
PROVISIONS

Subtitle A—Funding Rules
PART I—AMENDMENTS TO EMPLOYEE

RETIREMENT INCOME SECURITY ACT OF 1974
Sec. 201. Funding rules for multiemployer

defined benefit plans.

Sec. 202. Additional funding rules for multi-
employer plans in endangered
or critical status.

Sec. 203. Measures to forestall insolvency of
multiemployer plans.

Sec. 204. Special rule for certain benefits
funded under an agreement ap-
proved by the Pension Benefit
Guaranty Corporation.

Sec. 205. Withdrawal liability reforms.

PART II—AMENDMENTS TO INTERNAL REVENUE

CODE OF 1986

Sec. 211. Funding rules for multiemployer

defined benefit plans.

Sec. 103.

Sec. 104.

Sec. 105.

Sec. 106.

Sec. 111. minimum

Sec. 112.

Sec. 113.
Sec. 114.

Sec. 115.
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Sec. 212. Additional funding rules for multi-
employer plans in endangered
or critical status.

PART III—SUNSET OF FUNDING RULES

Sec. 216. Sunset of funding rules.

Subtitle B—Deduction and Related
Provisions

221. Deduction limits
ployer plans.

222. Transfer of excess pension assets to
multiemployer health plan.

TITLE III-INTEREST RATE
ASSUMPTIONS

301. Interest rate assumption for deter-
mination of lump sum distribu-
tions.

302. Interest rate assumption for apply-
ing benefit limitations to lump
sum distributions.

303. Restrictions on funding of non-
qualified deferred compensation
plans by employers maintain-
ing underfunded or terminated
single-employer plans.

304. Modification of pension funding re-
quirements for plans subject to
current transition rule.

TITLE IV-IMPROVEMENTS IN PBGC
GUARANTEE PROVISIONS

Sec. 401. Increases in PBGC premiums.

Sec. 402. Authority to enter alternative
funding agreements to prevent
plan terminations.

Special funding rules for plans
maintained by commercial air-
lines that are amended to cease
future benefit accruals.

Limitation on PBGC guarantee of
shutdown and other benefits.

Rules relating to bankruptcy of
employer.

PBGC premiums for new plans of
small employers.

PBGC premiums for small and new
plans.

Authorization for PBGC to pay in-
terest on premium overpay-
ment refunds.

Rules for substantial owner bene-
fits in terminated plans.

Acceleration of PBGC computation
of benefits attributable to re-
coveries from employers.

Treatment of certain plans where
cessation or change in member-
ship of a controlled group.

Effect of title.

Wage requirement for employers.

TITLE V—DISCLOSURE

Defined benefit plan funding no-
tice.

Access to multiemployer pension
plan information.

Additional annual
quirements.

Timing of annual reporting require-
ments.

Section 4010 filings with the PBGC.

Disclosure of termination informa-
tion to plan participants.

Benefit suspension notice.

Study and report by Government
Accountability Office.

TITLE VI-TREATMENT OF CASH BAL-
ANCE AND OTHER HYBRID DEFINED
BENEFIT PENSION PLANS

Sec. 601. Prospective application of age dis-
crimination, conversion, and
present value assumption rules.

Sec. 602. Regulations relating to mergers
and acquisitions.

Sec. for multiem-

Sec.

Sec.

Sec.

Sec.

Sec.

Sec. 403.

Sec. 404.

Sec. 405.
Sec. 406.
Sec. 407.

Sec. 408.

Sec. 409.

Sec. 410.

411.

Sec.

412.
413.

Sec.
Sec.

Sec. 501.

Sec. 502.

Sec. 503. reporting re-

Sec. 504.

505.
506.

Sec.
Sec.

507.
508.

Sec.
Sec.
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TITLE VII—DIVERSIFICATION RIGHTS
AND OTHER PARTICIPANT PROTEC-
TIONS UNDER DEFINED CONTRIBUTION
PLANS

Sec. 701. Defined contribution plans required
to provide employees with free-
dom to invest their plan assets.

702. Notice of freedom to divest em-
ployer securities or real prop-
erty.

703. Periodic
ments.

704. Notice to participants or bene-
ficiaries of blackout periods.

705. Allowance of, and credit for, addi-
tional IRA payments in certain
bankruptcy cases.

706. Inapplicability of relief from fidu-
ciary liability during suspen-
sion of ability of participant or
beneficiary to direct invest-
ments.

Sec. 707. Increase in
amount.

TITLE VIII-INFORMATION TO ASSIST
PENSION PLAN PARTICIPANTS

Sec. 801. Defined contribution plans required
to provide adequate investment
education to participants.

Sec. 802. Independent investment advice pro-
vided to plan participants.

Sec. 803. Treatment of qualified retirement
planning services.

Sec. 804. Increase in penalties for coercive
interference with exercise of
ERISA rights.

Sec. 805. Administrative provision.

TITLE IX—PROVISIONS RELATING TO
SPOUSAL PENSION PROTECTION

Sec. 901. Regulations on time and order of
issuance of domestic relations
orders.

Sec. 902. Entitlement of divorced spouses to
railroad retirement annuities
independent of actual entitle-
ment of employee.

Sec. 903. Extension of tier II railroad retire-
ment Dbenefits to surviving
former spouses pursuant to di-
vorce agreements.

Sec. 904. Requirement for additional sur-
vivor annuity option.

TITLE X—IMPROVEMENTS IN PORT-
ABILITY AND DISTRIBUTION RULES
Sec. 1001. Clarifications regarding purchase

of permissive service credit.

Sec. 1002. Allow rollover of after-tax
amounts in annuity contracts.

Clarification of minimum dis-
tribution rules for govern-
mental plans.

Waiver of 10 percent early with-
drawal penalty tax on certain
distributions of pension plans
for public safety employees.

Allow rollovers by nonspouse
beneficiaries of certain retire-
ment plan distributions.

Faster vesting of employer non-
elective contributions.

Allow direct rollovers from retire-
ment plans to Roth IRAS.

Elimination of higher penalty on
certain simple plan distribu-
tions.

Simple plan portability.

Eligibility for participation in re-
tirement plans.

Transfers to the PBGC.

Missing participants.

Modifications of rules governing
hardships and unforseen finan-

cial emergencies.

TITLE XI—ADMINISTRATIVE

PROVISIONS

1101. Employee plans compliance reso-
lution system.

Sec.

Sec. pension benefit state-
Sec.

Sec.

Sec.

maximum bond

Sec. 1003.

Sec. 1004.

Sec. 1005.

Sec. 1006.

Sec. 1007.

Sec. 1008.

1009.
1010.

Sec.
Sec.

1011.
1012.
1013.

Sec.
Sec.
Sec.

Sec.
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Sec. 1102. Notice and consent period regard-
ing distributions.

Reporting simplification.

Voluntary early retirement incen-

tive and employment retention

plans maintained by local edu-
cational agencies and other en-
tities.

reduction in unemployment
compensation as a result of
pension rollovers.

Withholding on distributions from
governmental section 457 plans.

Treatment of defined benefit plan
as governmental plan.

Increasing participation in cash or
deferred plans through auto-
matic contribution arrange-
ments.

Treatment of investment of assets
by plan where participant fails
to exercise investment election.

Sec. 1110. Clarification of fiduciary rules.

TITLE XII—UNITED STATES TAX COURT
MODERNIZATION

Sec. 1200. Amendment of 1986 Code.

Sec. 1201. Annuities for survivors of Tax
Court judges who are assas-
sinated.

Cost-of-living adjustments for Tax
Court judicial survivor annu-
ities.

Life insurance coverage for Tax
Court judges.

Cost of life insurance coverage for
Tax Court judges age 65 or over.

Modification of timing of lump-
sum payment of judges’ accrued
annual leave.

Participation of Tax Court judges
in the Thrift Savings Plan.

Exemption of teaching compensa-
tion of retired judges from limi-
tation on outside earned in-
come.

General provisions relating to
Magistrate Judges of the Tax
Court.

Annuities to surviving spouses and
dependent children of Mag-
istrate Judges of the Tax Court.

Retirement and annuity program.

Incumbent Magistrate Judges of
the Tax Court.

1212. Provisions for recall.

1213. Effective date.

TITLE XIII—OTHER PROVISIONS
Subtitle A—Administrative Provision

Sec. 1301. Provisions relating to plan amend-
ments.

Sec. 1302. Authority to the Secretary of
Labor, Secretary of the Treas-
ury, and the Pension Benefit
Guaranty Corporation to post-
pone certain deadlines.

Subtitle B—Governmental Pension Plan
Equalization

Sec. 1311. Definition of governmental plan.

Sec. 1312. Extension to all governmental
plans of current moratorium on
application of certain non-
discrimination rules applicable
to State and local plans.

Sec. 1313. Clarification that Tribal govern-
ments are subject to the same
defined benefit plan rules and
regulations applied to State
and other local governments,
their police and firefighters.

Sec. 1314. Effective date.

Subtitle C—Miscellaneous Provisions

Sec. 1321. Transfer of excess funds from
black lung disability trusts to
United Mine Workers of Amer-
ica Combined Benefit Fund.

1103.
1104.

Sec.
Sec.

Sec. 1105. No

Sec. 1106.

Sec. 1107.

Sec. 1108.

Sec. 1109.

Sec. 1202.

Sec. 1203.

Sec. 1204.

Sec. 1205.

Sec. 1206.

Sec. 1207.

Sec. 1208.

Sec. 1209.

1210.
1211.

Sec.
Sec.

Sec.
Sec.
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Sec. 1322. Treatment of death benefits from
corporate-owned life insurance.
Subtitle D—Other Related Pension
Provisions
PART I—HEALTH AND MEDICAL BENEFITS

Sec. 1331. Use of excess pension assets for fu-
ture retiree health benefits.

Sec. 1332. Special rules for funding of collec-
tively bargained retiree health
benefits.

Sec. 1333. Allowance of reserve for medical
benefits of plans sponsored by
bona fide associations.

PART II—CASH OR DEFERRED ARRANGEMENTS

Sec. 1336. Treatment of eligible combined
defined benefit plans and quali-
fied cash or deferred arrange-

ments.
1337. State and local governments eligi-

Sec.
ble to maintain section 401(k)
plans.

PART III—EXCESS CONTRIBUTIONS
Sec. 1339. Excess contributions.
PART IV—OTHER PROVISIONS

Sec. 1341. Amendments relating to prohib-
ited transactions.

Sec. 1342. Federal Task Force on Older
Workers.

Sec. 1343. Technical corrections to Saver
Act.

TITLE I—FUNDING AND DEDUCTION

RULES FOR SINGLE-EMPLOYER DE-
FINED BENEFIT PLANS AND RELATED
PROVISIONS
Subtitle A—Amendments to Employee
Retirement Income Security Act of 1974
SEC. 101. MINIMUM FUNDING STANDARDS.

(a) REPEAL OF EXISTING FUNDING RULES.—
Sections 302 through 308 of the Employee Re-
tirement Income Security Act of 1974 (29
U.S.C. 1082 through 1086) are repealed.

(b) NEW MINIMUM FUNDING STANDARDS.—
Part 3 of subtitle B of title I of such Act (as
amended by subsection (a)) is amended by in-
serting after section 301 the following new
section:

‘““MINIMUM FUNDING STANDARDS

“SEC. 302. (a) REQUIREMENT TO MEET MIN-
IMUM FUNDING STANDARD.—

‘(1) IN GENERAL.—A plan to which this part
applies shall satisfy the minimum funding
standard applicable to the plan for any plan
year.

““(2) MINIMUM FUNDING STANDARD.—For pur-
poses of paragraph (1), a plan shall be treated
as satisfying the minimum funding standard
for a plan year if—

‘“(A) in the case of a defined benefit plan
which is a single-employer plan, the em-
ployer makes contributions to or under the
plan for the plan year which, in the aggre-
gate, are not less than the minimum re-
quired contribution determined under sec-
tion 303 for the plan for the plan year,

‘“(B) in the case of a money purchase plan
which is a single-employer plan, the em-
ployer makes contributions to or under the
plan for the plan year which are required
under the terms of the plan, and

“(C) in the case of a multiemployer plan,
the employers make contributions to or
under the plan for any plan year which, in
the aggregate, are sufficient to ensure that
the plan does not have an accumulated fund-
ing deficiency under section 304 as of the end
of the plan year.

““(b) LIABILITY FOR CONTRIBUTIONS.—

‘(1) IN GENERAL.—Except as provided in
paragraph (2), the amount of any contribu-
tion required by this section (including any
required installments under section 303(j))
shall be paid by the employer responsible for
making contributions to or under the plan.

¢(2) JOINT AND SEVERAL LIABILITY WHERE
EMPLOYER MEMBER OF CONTROLLED GROUP.—If
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the employer referred to in paragraph (1) is
a member of a controlled group, each mem-
ber of such group shall be jointly and sever-
ally liable for payment of such contribu-
tions.

“(c) VARIANCE FROM MINIMUM FUNDING
STANDARDS.—

‘(1 WAIVER IN CASE OF BUSINESS HARD-
SHIP.—

‘“(A) IN GENERAL.—If—

‘(i) an employer is (or in the case of a mul-
tiemployer plan, 10 percent or more of the
number of employers contributing to or
under the plan are) unable to satisfy the
minimum funding standard for a plan year
without temporary substantial business
hardship (substantial business hardship in
the case of a multiemployer plan), and

‘“(ii) application of the standard would be
adverse to the interests of plan participants
in the aggregate,
the Secretary of the Treasury may, subject
to subparagraph (C), waive the requirements
of subsection (a) for such year with respect
to all or any portion of the minimum fund-
ing standard. The Secretary of the Treasury
shall not waive the minimum funding stand-
ard with respect to a plan for more than 3 of
any 15 (b of any 15 in the case of a multiem-
ployer plan) consecutive plan years.

‘(B) EFFECTS OF WAIVER.—If a waiver is
granted under subparagraph (A) for any plan
year—

‘(i) in the case of a single-employer plan,
the minimum required contribution under
section 303 for the plan year shall be reduced
by the amount of the waived funding defi-
ciency and such amount shall be amortized
as required under section 303(e), and

‘“(ii) in the case of a multiemployer plan,
the funding standard account shall be cred-
ited under section 304(b)(3)(C) with the
amount of the waived funding deficiency and
such amount shall be amortized as required
under section 304(b)(2)(C).

¢(C) WAIVER OF AMORTIZED PORTION NOT AL-
LOWED.—The Secretary of the Treasury may
not waive under subparagraph (A) any por-
tion of the minimum funding standard under
subsection (a) for a plan year which is attrib-
utable to any waived funding deficiency for
any preceding plan year.

‘(2) DETERMINATION OF BUSINESS HARD-
SHIP.—For purposes of this subsection, the
factors taken into account in determining
temporary substantial business hardship
(substantial business hardship in the case of
a multiemployer plan) shall include (but
shall not be limited to) whether or not—

‘““(A) the employer is operating at an eco-
nomic loss,

‘(B) there is substantial unemployment or
underemployment in the trade or business
and in the industry concerned,

‘(C) the sales and profits of the industry
concerned are depressed or declining, and

‘(D) it is reasonable to expect that the
plan will be continued only if the waiver is
granted.

¢“(3) WAIVED FUNDING DEFICIENCY.—For pur-
poses of this part, the term ‘waived funding
deficiency’ means the portion of the min-
imum funding standard under subsection (a)
(determined without regard to the waiver)
for a plan year waived by the Secretary of
the Treasury and not satisfied by employer
contributions.

‘“(4) SECURITY FOR WAIVERS FOR SINGLE-EM-
PLOYER PLANS, CONSULTATIONS.—

““(A) SECURITY MAY BE REQUIRED.—

‘(i) IN GENERAL.—Except as provided in
subparagraph (C), the Secretary of the Treas-
ury may require an employer maintaining a
defined benefit plan which is a single-em-
ployer plan (within the meaning of section
4001(a)(15)) to provide security to such plan
as a condition for granting or modifying a
waiver under paragraph (1).
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‘(i) SPECIAL RULES.—AnNy security pro-
vided under clause (i) may be perfected and
enforced only by the Pension Benefit Guar-
anty Corporation, or, at the direction of the
Corporation, by a contributing sponsor
(within the meaning of section 4001(a)(13)) or
a member of such sponsor’s controlled group
(within the meaning of section 4001(a)(14)).

‘(B) CONSULTATION WITH THE PENSION BEN-
EFIT GUARANTY CORPORATION.—Except as pro-
vided in subparagraph (C), the Secretary of
the Treasury shall, before granting or modi-
fying a waiver under this subsection with re-
spect to a plan described in subparagraph
(A)(D—

‘(i) provide the Pension Benefit Guaranty
Corporation with—

“(I) notice of the completed application for
any waiver or modification, and

‘“(IT1) an opportunity to comment on such
application within 30 days after receipt of
such notice, and

‘“(ii) consider—

“(I) any comments of the Corporation
under clause (i)(IT), and

“(IT) any views of any employee organiza-

tion (within the meaning of section 3(4)) rep-
resenting participants in the plan which are
submitted in writing to the Secretary of the
Treasury in connection with such applica-
tion.
Information provided to the Corporation
under this subparagraph shall be considered
tax return information and subject to the
safeguarding and reporting requirements of
section 6103(p) of the Internal Revenue Code
of 1986.

¢“(C) EXCEPTION FOR CERTAIN WAIVERS.—

“(i) IN GENERAL.—The preceding provisions
of this paragraph shall not apply to any plan
with respect to which the sum of—

‘“(I) the aggregate unpaid minimum re-
quired contributions for the plan year and
all preceding plan years, and

““(IT) the present value of all waiver amor-
tization installments determined for the
plan year and succeeding plan years under
section 303(e)(2),
is less than $1,000,000.

¢‘(ii) TREATMENT OF WAIVERS FOR WHICH AP-
PLICATIONS ARE PENDING.—The amount de-
scribed in clause (i)(I) shall include any in-
crease in such amount which would result if
all applications for waivers of the minimum
funding standard under this subsection
which are pending with respect to such plan
were denied.

¢‘(iii) UNPAID MINIMUM REQUIRED CONTRIBU-
TION.—For purposes of this subparagraph—

“(I) IN GENERAL.—The term ‘unpaid min-
imum required contribution’ means, with re-
spect to any plan year, any minimum re-
quired contribution under section 303 for the
plan year which is not paid on or before the
due date (as determined under section
303(j)(1)) for the plan year.

‘“(IT) ORDERING RULE.—For purposes of sub-
clause (I), any payment to or under a plan
for any plan year shall be allocated first to
unpaid minimum required contributions for
all preceding plan years on a first-in, first-
out basis and then to the minimum required
contribution under section 303 for the plan
year.

‘() SPECIAL RULES FOR SINGLE-EMPLOYER
PLANS.—

““(A) APPLICATION MUST BE SUBMITTED BE-
FORE DATE 2% MONTHS AFTER CLOSE OF
YEAR.—In the case of a single-employer plan,
no waiver may be granted under this sub-
section with respect to any plan for any plan
year unless an application therefor is sub-
mitted to the Secretary of the Treasury not
later than the 15th day of the 3rd month be-
ginning after the close of such plan year.

‘(B) SPECIAL RULE IF EMPLOYER IS MEMBER
OF CONTROLLED GROUP.—In the case of a sin-
gle-employer plan, if an employer is a mem-
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ber of a controlled group, the temporary sub-
stantial business hardship requirements of
paragraph (1) shall be treated as met only if
such requirements are met—

‘(1) with respect to such employer, and

‘“(ii) with respect to the controlled group

of which such employer is a member (deter-
mined by treating all members of such group
as a single employer).
The Secretary of the Treasury may provide
that an analysis of a trade or business or in-
dustry of a member need not be conducted if
the Secretary of the Treasury determines
such analysis is not necessary because the
taking into account of such member would
not significantly affect the determination
under this paragraph.

¢‘(6) ADVANCE NOTICE.—

‘“(A) IN GENERAL.—The Secretary of the
Treasury shall, before granting a waiver
under this subsection, require each applicant
to provide evidence satisfactory to such Sec-
retary that the applicant has provided notice
of the filing of the application for such waiv-
er to each affected party (as defined in sec-
tion 4001(a)(21)) other than the Pension Ben-
efit Guaranty Corporation and in the case of
a multiemployer plan, to each employer re-
quired to contribute to the plan under sub-
section (b)(1). Such notice shall include a de-
scription of the extent to which the plan is
funded for benefits which are guaranteed
under title IV and for benefit liabilities.

¢“(B) CONSIDERATION OF RELEVANT INFORMA-
TION.—The Secretary of the Treasury shall
consider any relevant information provided
by a person to whom notice was given under
subparagraph (A).

“(T) RESTRICTION ON PLAN AMENDMENTS.—

““(A) IN GENERAL.—No amendment of a plan
which increases the liabilities of the plan by
reason of any increase in benefits, any
change in the accrual of benefits, or any
change in the rate at which benefits become
nonforfeitable under the plan shall be adopt-
ed if a waiver under this subsection or an ex-
tension of time under section 304(d) is in ef-
fect with respect to the plan, or if a plan
amendment described in subsection (d)(2) has
been made at any time in the preceding 24
months. If a plan is amended in violation of
the preceding sentence, any such waiver, or
extension of time, shall not apply to any
plan year ending on or after the date on
which such amendment is adopted.

‘“(B) EXCEPTION.—Subparagraph (A) shall
not apply to any plan amendment which—

‘“(i) the Secretary of the Treasury deter-
mines to be reasonable and which provides
for only de minimis increases in the liabil-
ities of the plan,

‘‘(i1) only repeals an amendment described
in subsection (d)(2), or

‘(iii) is required as a condition of quali-
fication under part I of subchapter D, of
chapter 1 of the Internal Revenue Code of
1986.

‘(8) CROSS REFERENCE.—For corresponding
duties of the Secretary of the Treasury with
regard to implementation of the Internal
Revenue Code of 1986, see section 412(d) of
such Code.

‘(d) MISCELLANEOUS RULES.—

‘(1) CHANGE IN METHOD OR YEAR.—If the
funding method, the valuation date, or a
plan year for a plan is changed, the change
shall take effect only if approved by the Sec-
retary of the Treasury.

‘(2) CERTAIN RETROACTIVE PLAN AMEND-
MENTS.—For purposes of this section, any
amendment applying to a plan year which—

“‘(A) is adopted after the close of such plan
year but no later than 2% months after the
close of the plan year (or, in the case of a
multiemployer plan, no later than 2 years
after the close of such plan year),

‘“(B) does not reduce the accrued benefit of
any participant determined as of the begin-
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ning of the first plan year to which the
amendment applies, and

‘(C) does not reduce the accrued benefit of
any participant determined as of the time of
adoption except to the extent required by
the circumstances,
shall, at the election of the plan adminis-
trator, be deemed to have been made on the
first day of such plan year. No amendment
described in this paragraph which reduces
the accrued benefits of any participant shall
take effect unless the plan administrator
files a notice with the Secretary of the
Treasury notifying him of such amendment
and such Secretary has approved such
amendment, or within 90 days after the date
on which such notice was filed, failed to dis-
approve such amendment. No amendment de-
scribed in this subsection shall be approved
by the Secretary of the Treasury unless such
Secretary determines that such amendment
is necessary because of a temporary substan-
tial business hardship (as determined under
subsection (¢)(2)) or a substantial business
hardship (as so determined) in the case of a
multiemployer plan and that a waiver under
subsection (c¢) (or, in the case of a multiem-
ployer plan, any extension of the amortiza-
tion period under section 304(d)) is unavail-
able or inadequate.

‘(3) CONTROLLED GROUP.—For purposes of
this section, the term ‘controlled group’
means any group treated as a single em-
ployer under subsection (b), (¢), (m), or (o) of
section 414 of the Internal Revenue Code of
1986.”".

(c) CLERICAL AMENDMENT.—The table of
contents in section 1 of such Act is amended
by striking the items relating to sections 302
through 308 and inserting the following new
item:

““Sec. 302. Minimum funding standards.”.

(d) EFFECTIVE DATE.—The amendments
made by this section shall apply to plan
years beginning after 2006.

SEC. 102. FUNDING RULES FOR SINGLE-EM-
PLOYER DEFINED BENEFIT PENSION
PLANS.

(a) IN GENERAL.—Part 3 of subtitle B of
title I of the Employee Retirement Income
Security Act of 1974 (as amended by section
101 of this Act) is amended by inserting after
section 302 the following new section:

¢““MINIMUM FUNDING STANDARDS FOR SINGLE-

EMPLOYER DEFINED BENEFIT PENSION PLANS

¢“SEC. 303. (a) MINIMUM REQUIRED CONTRIBU-
TION.—For purposes of this section and sec-
tion 302(a)(2)(A), except as provided in sub-
section (f), the term ‘minimum required con-
tribution’ means, with respect to any plan
year of a defined benefit plan which is a sin-
gle employer plan—

‘(1) in any case in which the value of plan
assets of the plan (as reduced under sub-
section (f)(4)) is less than the funding target
of the plan for the plan year, the sum of—

‘“(A) the target normal cost of the plan for
the plan year,

‘“(B) the shortfall amortization charge (if
any) for the plan for the plan year deter-
mined under subsection (¢), and

“(C) the waiver amortization charge (if
any) for the plan for the plan year as deter-
mined under subsection (e); or

‘(2) in any case in which the value of plan
assets of the plan (as reduced under sub-
section (f)(4)) equals or exceeds the funding
target of the plan for the plan year, the tar-
get normal cost of the plan for the plan year
reduced (but not below zero) by any such ex-
cess.

““(b) TARGET NORMAL CoST.—For purposes
of this section, except as provided in sub-
section (i)(2) with respect to plans in at-risk
status, the term ‘target normal cost’ means,
for any plan year, the present value of all
benefits which are expected to accrue or to
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be earned under the plan during the plan
year. For purposes of this subsection, if any
benefit attributable to services performed in
a preceding plan year is increased by reason
of any increase in compensation during the
current plan year, the increase in such ben-
efit shall be treated as having accrued during
the current plan year.

““(c) SHORTFALL AMORTIZATION CHARGE.—

‘(1) IN GENERAL.—For purposes of this sec-
tion, the shortfall amortization charge for a
plan for any plan year is the aggregate total
of the shortfall amortization installments
for such plan year with respect to the short-
fall amortization bases for such plan year
and each of the 6 preceding plan years.

‘(2) SHORTFALL AMORTIZATION INSTALL-
MENT.—For purposes of paragraph (1)—

‘“(A) DETERMINATION.—The shortfall amor-
tization installments are the amounts nec-
essary to amortize the shortfall amortiza-
tion base of the plan for any plan year in
level annual installments over the 7-plan-
year period beginning with such plan year.

‘(B) SHORTFALL INSTALLMENT.—The short-
fall amortization installment for any plan
year in the 7-plan-year period under subpara-
graph (A) with respect to any shortfall amor-
tization base is the annual installment de-
termined under subparagraph (A) for that
year for that base.

‘(C) SEGMENT RATES.—In determining any
shortfall amortization installment under
this paragraph, the plan sponsor shall use
the segment rates determined under subpara-
graph (C) of subsection (h)(2), applied under
rules similar to the rules of subparagraph (B)
of subsection (h)(2).

‘(3) SHORTFALL AMORTIZATION BASE.—For
purposes of this section, the shortfall amor-
tization base of a plan for a plan year is the
excess (if any) of—

‘‘(A) the funding shortfall of such plan for
such plan year, over

‘“(B) the present value (determined using
the segment rates determined under subpara-
graph (C) of subsection (h)(2), applied under
rules similar to the rules of subparagraph (B)
of subsection (h)(2)) of the aggregate total of
the shortfall amortization installments and
waiver amortization installments which
have been determined for such plan year and
any succeeding plan year with respect to the
shortfall amortization bases and waiver am-
ortization bases of the plan for any plan year
preceding such plan year.

‘“(4) FUNDING SHORTFALL.—

““(A) IN GENERAL.—For purposes of this sec-
tion, except as provided in subparagraph (B),
the funding shortfall of a plan for any plan
year is the excess (if any) of—

‘(i) the funding target of the plan for the
plan year, over

‘‘(ii) the value of plan assets of the plan (as
reduced under subsection (f)(4)) for the plan
year which are held by the plan on the valu-
ation date.

¢(B) TRANSITION RULE FOR AMORTIZATION OF
FUNDING SHORTFALL.—

‘(i) IN GENERAL.—Solely for purposes of ap-
plying paragraph (3) in the case of plan years
beginning after 2006 and before 2011, only the
applicable percentage of the funding target
shall be taken into account under paragraph
(3)(A) in determining the funding shortfall
for the plan year.

‘(i) APPLICABLE PERCENTAGE.—For
poses of subparagraph (A)—

“(I) IN GENERAL.—Except as provided in
subclause (II), the applicable percentage
shall be 93 percent for plan years beginning
in 2007, 96 percent for plan years beginning in
2008, and 100 percent for any succeeding plan
year.

“(IT) SMALL PLANS.—In the case of a plan
described in subsection (g)(2)(B), the applica-
ble percentage shall be determined in accord-
ance with the following table:

pur-
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“In the case of a plan
year beginning in
calendar year:

The applicable
percentage is—

2007 ovviiiiiiie e 92
2008 ... 94
2009 ... . 96
2010 oot 98.

““(5) EARLY DEEMED AMORTIZATION UPON AT-
TAINMENT OF FUNDING TARGET.—In any case
in which the funding shortfall of a plan for a
plan year is zero, for purposes of determining
the shortfall amortization charge for such
plan year and succeeding plan years, the
shortfall amortization bases for all preceding
plan years (and all shortfall amortization in-
stallments determined with respect to such
bases) shall be reduced to zero.

‘(d) RULES RELATING TO FUNDING TAR-
GET.—For purposes of this section—

‘(1) FUNDING TARGET.—Except as provided
in subsection (i)(1) with respect to plans in
at-risk status, the funding target of a plan
for a plan year is the present value of all
benefits accrued or earned under the plan as
of the beginning of the plan year.

““(2) FUNDING TARGET ATTAINMENT PERCENT-
AGE.—The ‘funding target attainment per-
centage’ of a plan for a plan year is the ratio
(expressed as a percentage) which—

‘“(A) the value of plan assets for the plan
year, bears to

‘(B) the funding target of the plan for the
plan year (determined without regard to sub-
section (i)(1)).

““(e) WAIVER AMORTIZATION CHARGE.—

‘(1) DETERMINATION OF WAIVER AMORTIZA-
TION CHARGE.—The waiver amortization
charge (if any) for a plan for any plan year
is the aggregate total of the waiver amorti-
zation installments for such plan year with
respect to the waiver amortization bases for
each of the 5 preceding plan years.

“(2) WAIVER AMORTIZATION INSTALLMENT.—
For purposes of paragraph (1)—

‘‘(A) DETERMINATION.—The waiver amorti-
zation installments are the amounts nec-
essary to amortize the waiver amortization
base of the plan for any plan year in level an-
nual installments over a period of 5 plan
years beginning with the succeeding plan
year.

“(B) WAIVER INSTALLMENT.—The waiver
amortization installment for any plan year
in the 5-year period under subparagraph (A)
with respect to any waiver amortization base
is the annual installment determined under
subparagraph (A) for that year for that base.

‘“(3) INTEREST RATE.—In determining any
waiver amortization installment under this
subsection, the plan sponsor shall use the
segment rates determined under subpara-
graph (C) of subsection (h)(2), applied under
rules similar to the rules of subparagraph (B)
of subsection (h)(2).

““(4) WAIVER AMORTIZATION BASE.—The
waiver amortization base of a plan for a plan
year is the amount of the waived funding de-
ficiency (if any) for such plan year under sec-
tion 302(c).

““(5) EARLY DEEMED AMORTIZATION UPON AT-
TAINMENT OF FUNDING TARGET.—In any case
in which the funding shortfall of a plan for a
plan year is zero, for purposes of determining
the waiver amortization charge for such plan
yvear and succeeding plan years, the waiver
amortization bases for all preceding plan
years (and all waiver amortization install-
ments with respect to such bases) shall be re-
duced to zero.

“(f) USE OF PREFUNDING BALANCES TO SAT-
ISFY MINIMUM REQUIRED CONTRIBUTIONS.—

‘(1) IN GENERAL.—A plan sponsor may cred-
it any amount of a plan’s prefunding balance
for a plan year against the minimum re-
quired contribution for the plan year and the
amount of the contributions an employer is
required to make under section 302(b) for the
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plan year shall be reduced by the amount so
credited. Any such amount shall be credited
on the first day of the plan year.

*‘(2) PREFUNDING BALANCE.—

‘‘(A) BEGINNING BALANCE.—The beginning
balance of a prefunding balance maintained
by a plan shall be zero, except that if a plan
was in effect for a plan year beginning in 2006
and had a positive balance in the funding
standard account under section 302(b) (as in
effect for such plan year) as of the end of
such plan year, the beginning balance for the
plan for its first plan year beginning after
2006 shall be such positive balance.

‘“(B) INCREASES.—

‘(i) IN GENERAL.—As of the first day of
each plan year beginning after 2007, the
prefunding balance of a plan shall be in-
creased by the excess (if any) of—

‘“(I) the aggregate amount of employer
contributions to the plan for the preceding
plan year, over

‘“(II) the minimum required contribution
for the preceding plan year.

‘‘(ii) ADJUSTMENTS FOR INTEREST.—ANy ex-
cess contributions under clause (i) shall be
properly adjusted for interest accruing for
the periods between the first day of the cur-
rent plan year and the dates on which the ex-
cess contributions were made, determined by
using the effective interest rate for the pre-
ceding plan year and by treating contribu-
tions as being first used to satisfy the min-
imum required contribution.

“(iii) CERTAIN CONTRIBUTIONS DIS-
REGARDED.—Any contribution which is re-
quired to be made under section 206(g) in ad-
dition to any contribution required under
this section shall not be taken into account
for purposes of clause (i).

‘“(C) DECREASES.—As of the first day of
each plan year after 2007, the prefunding bal-
ance of a plan shall be decreased (but not
below zero) by the amount of the balance
credited under paragraph (1) against the
minimum required contribution of the plan
for the preceding plan year.

‘(D) ADJUSTMENTS FOR INVESTMENT EXPERI-
ENCE.—In determining the prefunding bal-
ance of a plan as of the first day of the plan
year, the plan sponsor shall, in accordance
with regulations prescribed by the Secretary
of the Treasury, adjust such balance to re-
flect the rate of return on plan assets for the
preceding plan year. Notwithstanding sub-
section (g)(3), such rate of return shall be de-
termined on the basis of fair market value
and shall properly take into account, in ac-
cordance with such regulations, all contribu-
tions, distributions, and other plan pay-
ments made during such period.

*“(3) LIMITATION FOR UNDERFUNDED PLANS.—

“‘(A) IN GENERAL.—If the ratio (expressed as
a percentage) for any plan year which—

‘(i) the value of plan assets for the pre-
ceding plan year, bears to

‘“(ii) the funding target of the plan for the
preceding plan year (determined without re-
gard to subsection (i)(1)),
is less than 80 percent, the preceding provi-
sions of this subsection shall not apply un-
less employers liable for contributions to the
plan under section 302(b) make contributions
to the plan for the plan year in an aggregate
amount not less than the amount deter-
mined under subparagraph (B). Any con-
tribution required by this subparagraph may
not be reduced by any credit otherwise al-
lowable under paragraph (1).

‘(B) APPLICABLE AMOUNT.—The amount de-
termined under this subparagraph for any
plan year is the greater of—

‘‘(i) the target normal cost of the plan for
the plan year, or

‘“(ii) 25 percent of the minimum required
contribution under subsection (a) for the
plan year without regard to this subsection.
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‘‘(4) REDUCTION IN VALUE OF ASSETS.—Sole-
ly for purposes of applying subsections (a)
and (¢)(4)(A)(ii) in determining the minimum
required contribution under this section, the
value of the plan assets otherwise deter-
mined without regard to this paragraph shall
be reduced by the amount of the prefunding
balance under this subsection.

‘(g) VALUATION OF PLAN ASSETS AND LI-
ABILITIES.—

(1) TIMING OF DETERMINATIONS.—Except as
otherwise provided under this subsection, all
determinations under this section for a plan
year shall be made as of the valuation date
of the plan for such plan year.

‘(2) VALUATION DATE.—For purposes of this
section—

‘““(A) IN GENERAL.—Except as provided in
subparagraph (B), the valuation date of a
plan for any plan year shall be the first day
of the plan year.

‘(B) EXCEPTION FOR SMALL PLANS.—If, on
each day during the preceding plan year, a
plan had 100 or fewer participants, the plan
may designate any day during the plan year
as its valuation date for such plan year and
succeeding plan years. For purposes of this
subparagraph, all defined benefit plans
(other than multiemployer plans) main-
tained by the same employer (or any member
of such employer’s controlled group) shall be
treated as 1 plan, but only employees of such
employer or member shall be taken into ac-
count.

¢“(C) APPLICATION OF CERTAIN RULES IN DE-
TERMINATION OF PLAN SIZE.—For purposes of
this paragraph—

‘(1) PLANS NOT IN EXISTENCE IN PRECEDING
YEAR.—In the case of the first plan year of
any plan, subparagraph (B) shall apply to
such plan by taking into account the number
of participants that the plan is reasonably
expected to have on days during such first
plan year.

‘‘(ii) PREDECESSORS.—Any reference in sub-
paragraph (B) to an employer shall include a
reference to any predecessor of such em-
ployer.

¢“(3) DETERMINATION OF VALUE OF PLAN AS-
SETS.—For purposes of this section—

‘““(A) IN GENERAL.—Except as provided in
subparagraph (B), the value of plan assets
shall be the fair market value of the assets.

‘‘(B) AVERAGING ALLOWED.—A plan may de-
termine the value of plan assets on the basis
of any reasonable actuarial method of valu-
ation providing for the averaging of fair mar-
ket values, but only if such method—

‘(i) is permitted under regulations pre-
scribed by the Secretary of the Treasury,
and

‘“(ii) does not provide for averaging of such
values over more than the period beginning
on the last day of the 12th month preceding
the valuation date and ending on the valu-
ation date (or a similar period in the case of
a valuation date which is not the 1st day of
a month).

‘“(4) ACCOUNTING FOR CONTRIBUTION RE-
CEIPTS.—For purposes of determining the
value of assets under paragraph (3)—

““(A) PRIOR YEAR CONTRIBUTIONS.—If—

‘(i) an employer makes any contribution
to the plan after the valuation date for the
plan year in which the contribution is made,
and

‘(ii) the contribution is for a preceding
plan year,
the contribution shall be taken into account
as an asset of the plan as of the valuation
date, except that in the case of any plan year
beginning after 2007, only the present value
(determined as of the valuation date) of such
contribution may be taken into account. For
purposes of the preceding sentence, present
value shall be determined using the effective
interest rate for the preceding plan year to
which the contribution is properly allocable.
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‘(B) SPECIAL RULE FOR CURRENT YEAR CON-
TRIBUTIONS MADE BEFORE VALUATION DATE.—If
any contributions for any plan year are
made to or under the plan during the plan
year but before the valuation date for the
plan year, the assets of the plan as of the
valuation date shall not include—

‘(i) such contributions, and

‘“(ii) interest on such contributions for the
period between the date of the contributions
and the valuation date, determined by using
the effective interest rate for the plan year.

““(h) ACTUARIAL ASSUMPTIONS AND METH-
OoDS.—

‘(1) IN GENERAL.—Subject to this sub-
section, the determination of any present
value or other computation under this sec-
tion shall be made on the basis of actuarial
assumptions and methods—

““(A) each of which is reasonable (taking
into account the experience of the plan and
reasonable expectations), and

‘(B) which, in combination, offer the actu-
ary’s best estimate of anticipated experience
under the plan.

¢“(2) INTEREST RATES.—

‘“(A) EFFECTIVE INTEREST RATE.—For pur-
poses of this section, the term ‘effective in-
terest rate’ means, with respect to any plan
for any plan year, the single rate of interest
which, if used to determine the present value
of the plan’s accrued or earned benefits re-
ferred to in subsection (d)(1), would result in
an amount equal to the funding target of the
plan for such plan year.

“(B) INTEREST RATES FOR DETERMINING
FUNDING TARGET.—For purposes of deter-
mining the funding target of a plan for any
plan year, the interest rate used in deter-
mining the present value of the benefits of
the plan shall be—

‘“(i) in the case of benefits reasonably de-
termined to be payable during the 5-year pe-
riod beginning on the first day of the plan
yvear, the first segment rate with respect to
the applicable month,

““(i1) in the case of benefits reasonably de-
termined to be payable during the 15-year pe-
riod beginning at the end of the period de-
scribed in clause (i), the second segment rate
with respect to the applicable month, and

‘“(iii) in the case of benefits reasonably de-
termined to be payable after the period de-
scribed in clause (ii), the third segment rate
with respect to the applicable month.

‘“(C) SEGMENT RATES.—For purposes of this
paragraph—

‘(i) FIRST SEGMENT RATE.—The term ‘first
segment rate’ means, with respect to any
month, the single rate of interest which
shall be determined by the Secretary of the
Treasury for such month on the basis of the
corporate bond yield curve for such month,
taking into account only that portion of
such yield curve which is based on bonds ma-
turing during the 5-year period commencing
with such month.

‘(i) SECOND SEGMENT RATE.—The term
‘second segment rate’ means, with respect to
any month, the single rate of interest which
shall be determined by the Secretary of the
Treasury for such month on the basis of the
corporate bond yield curve for such month,
taking into account only that portion of
such yield curve which is based on bonds ma-
turing during each of the years in the 15-year
period beginning at the end of the period de-
scribed in clause (i).

“(iii) THIRD SEGMENT RATE.—The term
‘third segment rate’ means, with respect to
any month, the single rate of interest which
shall be determined by the Secretary of the
Treasury for such month on the basis of the
corporate bond yield curve for such month,
taking into account only that portion of
such yield curve which is based on bonds ma-
turing during periods beginning after the pe-
riod described in clause (ii).
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‘(D) CORPORATE BOND YIELD CURVE.—The
term ‘corporate bond yield curve’ means,
with respect to any month, a yield curve
which is prescribed by the Secretary of the
Treasury for such month and which reflects
the average, for the 12-month period ending
with the month preceding such month, of
yields on investment grade corporate bonds
with varying maturities.

‘“(E) APPLICABLE MONTH.—For purposes of
this paragraph, the term ‘applicable month’
means, with respect to any plan for any plan
year, the month which includes the valu-
ation date of such plan for such plan year or,
at the election of the plan administrator,
any of the 4 months which precede such
month. Any election made under this sub-
paragraph shall apply to the plan year for
which the election is made and all suc-
ceeding plan years, unless the election is re-
voked with the consent of the Secretary of
the Treasury.

“(F) PUBLICATION REQUIREMENTS.—The Sec-
retary of the Treasury shall publish for each
month the corporate bond yield curve for
such month and each of the rates determined
under this paragraph for such month. The
Secretary of the Treasury shall also publish
a description of the methodology used to de-
termine such yield curve and such rates
which is sufficiently detailed to enable plans
to make reasonable projections regarding
the yield curve and such rates for future
months based on the plan’s projection of fu-
ture interest rates.

“(G) TRANSITION RULE.—

‘(i) IN GENERAL.—Notwithstanding the pre-
ceding provisions of this paragraph, for plan
years beginning in 2007 or 2008, the first, sec-
ond, or third segment rate for a plan with re-
spect to any month shall be equal to the sum
of—

‘“(I) the product of such rate for such
month determined without regard to this
subparagraph, multiplied by the applicable
percentage, and

‘“(II) the product of the rate determined
under the rules of section 302(b)(5)(B)(ii)(II)
(as in effect for plan years beginning in 2006),
multiplied by a percentage equal to 100 per-
cent minus the applicable percentage.

“(ii) APPLICABLE PERCENTAGE.—For pur-
poses of clause (i), the applicable percentage
is 33% percent for plan years beginning in
2007 and 6625 percent for plan years beginning
in 2008.

‘(3) MORTALITY TABLES.—

‘““(A) IN GENERAL.—Except as provided in
subparagraphs (C) and (D), the mortality
table used in determining any present value
or making any computation under this sec-
tion shall be the RP-2000 Combined Mor-
tality Table, using Scale AA, as published by
the Society of Actuaries, as in effect on the
date of the enactment of the Pension Secu-
rity and Transparency Act of 2005 and as re-
vised from time to time under subparagraph
(B).

‘(B) PERIODIC REVISION.—The Secretary of
the Treasury shall (at least every 10 years)
make revisions in any table in effect under
subparagraph (A) to reflect the actual expe-
rience of pension plans and projected trends
in such experience.

‘(C) SUBSTITUTE MORTALITY TABLE.—

‘(i) IN GENERAL.—Upon request by the plan
sponsor and approval by the Secretary of the
Treasury, a mortality table which meets the
requirements of clause (ii) shall be used in
determining any present value or making
any computation under this section during
the 10-consecutive plan year period specified
in the request. A mortality table described
in this clause shall cease to be in effect if the
plan actuary determines at any time that
such table does not meet the requirements of
clause (ii).
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‘‘(ii) REQUIREMENTS.—A mortality table
meets the requirements of this clause if the
Secretary of the Treasury determines that—

“(I) there is a sufficient number of plan
participants, and the pension plans have
been maintained for a sufficient period of
time, to have credible information necessary
for purposes of subclause (II),

‘“(IT) such table reflects the actual experi-
ence of the pension plans maintained by the
sponsor and projected trends in general mor-
tality experience,

“(III) except as provided by the Secretary,
such table will be used by all plans main-
tained by the plan sponsor and all members
of any controlled group which includes the
plan sponsor, and

“(IV) such table is significantly different
from the table described in subparagraph (A).

‘‘(iii) DEADLINE FOR DISPOSITION OF APPLI-
CATION.—Any mortality table submitted to
the Secretary of the Treasury for approval
under this subparagraph shall be treated as
in effect for the first plan year in the 10-year
period described in clause (i) unless the Sec-
retary of the Treasury, during the 180-day
period beginning on the date of such submis-
sion, disapproves of such table and provides
the reasons that such table fails to meet the
requirements of clause (ii). The 180-day pe-
riod shall be extended for any period during
which the Secretary of the Treasury has re-
quested information from the plan sponsor
and such information has not been provided.

‘(D) SEPARATE MORTALITY TABLES FOR THE
DISABLED.—Notwithstanding subparagraph
(A)—

‘(i) IN GENERAL.—The Secretary of the
Treasury shall establish mortality tables
which may be used (in lieu of the tables
under subparagraph (A)) under this sub-
section for individuals who are entitled to
benefits under the plan on account of dis-
ability. The Secretary of the Treasury shall
establish separate tables for individuals
whose disabilities occur in plan years begin-
ning before January 1, 1995, and for individ-
uals whose disabilities occur in plan years
beginning on or after such date.

‘‘(ii) SPECIAL RULE FOR DISABILITIES OCCUR-
RING AFTER 1994.—In the case of disabilities
occurring in plan years beginning after De-
cember 31, 1994, the tables under clause (i)
shall apply only with respect to individuals
described in such subclause who are disabled
within the meaning of title II of the Social
Security Act and the regulations thereunder.

‘‘(iii) PERIODIC REVISION.—The Secretary of
the Treasury shall (at least every 10 years)
make revisions in any table in effect under
clause (i) to reflect the actual experience of
pension plans and projected trends in such
experience.

‘“‘(E) TRANSITION RULE.—Under regulations
of the Secretary of the Treasury, any dif-
ference in present value resulting from any
differences in assumptions as set forth in the
mortality table specified in subparagraph (A)
and assumptions as set forth in the mor-
tality table described in section
302(d)(7)(C)(ii) (as in effect for plan years be-
ginning in 2006) shall be phased in ratably
over the first period of 5 plan years begin-
ning in or after 2007 so as to be fully effective
for the fifth plan year.

‘“(4) PROBABILITY OF BENEFIT PAYMENTS IN
THE FORM OF LUMP SUMS OR OTHER OPTIONAL
FORMS.—For purposes of determining any
present value or making any computation
under this section, there shall be taken into
account—

““(A) the probability that future benefit
payments under the plan will be made in the
form of optional forms of benefits provided
under the plan (including lump sum distribu-
tions, determined on the basis of the plan’s
experience and other related assumptions),
and
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‘(B) any difference in the present value of
such future benefit payments resulting from
the use of actuarial assumptions, in deter-
mining benefit payments in any such op-
tional form of benefits, which are different
from those specified in this subsection.

‘“(5) APPROVAL OF LARGE CHANGES IN ACTU-
ARIAL ASSUMPTIONS.—

“‘(A) IN GENERAL.—No actuarial assumption
used to determine the funding target for a
plan to which this paragraph applies may be
changed without the approval of the Sec-
retary of the Treasury.

“(B) PLANS TO WHICH PARAGRAPH APPLIES.—
This paragraph shall apply to a plan only if—

‘(1) the aggregate unfunded benefits as of
the close of the preceding plan year (as de-
termined under section 4006(a)(3)(E)(iii)) of
such plan and all other plans maintained by
the contributing sponsors (as defined in sec-
tion 4001(a)(13)) and members of such spon-
sors’ controlled groups (as defined in section
4001(a)(14)) which are covered by title IV (dis-
regarding plans with no unfunded benefits)
exceed $50,000,000; and

‘“(ii) the change in assumptions (deter-
mined after taking into account any changes
in interest rate and mortality table) results
in a decrease in the funding shortfall of the
plan for the current plan year that exceeds
$50,000,000, or that exceeds $5,000,000 and that
is 5 percent or more of the funding target of
the plan before such change.

“‘(i) SPECIAL RULES FOR AT-RISK PLANS.—

‘(1) FUNDING TARGET FOR PLANS IN AT-RISK
STATUS.—

‘“(A) IN GENERAL.—In the case of a plan to
which this subsection applies for a plan year,
the funding target of the plan for the plan
year is equal to the present value of all li-
abilities to participants and their bene-
ficiaries under the plan for the plan year, as
determined by using the additional actuarial
assumptions described in subparagraph (B).

‘(B) ADDITIONAL ACTUARIAL ASSUMPTIONS.—
The actuarial assumptions described in this
subparagraph are as follows:

‘(i) All employees who are not otherwise
assumed to retire as of the valuation date
but who will be eligible to elect benefits dur-
ing the plan year and the 7 succeeding plan
years shall be assumed to retire at the ear-
liest retirement date under the plan but not
before the end of the plan year for which the
at-risk target liability and at-risk target
normal cost are being determined.

‘(i) All employees shall be assumed to
elect the retirement benefit available under
the plan at the assumed retirement age (de-
termined after application of clause (i))
which would result in the highest present
value of liabilities.

‘(2) TARGET NORMAL COST OF AT-RISK
PLANS.—In the case of a plan to which this
subsection applies for a plan year, the target
normal cost of the plan for such plan year
shall be equal to the present value of all ben-
efits which are expected to accrue or be
earned under the plan during the plan year,
determined using the additional actuarial
assumptions described in paragraph (1)(B).

‘“(3) MINIMUM AMOUNT.—In no event shall—

‘“(A) the at-risk target liability be less
than the target liability, as determined
without regard to this subsection, or

‘“(B) the at-risk target normal cost be less
than the target normal cost, as determined
without regard to this subsection.

‘“(4) DETERMINATION OF AT-RISK STATUS.—
For purposes of this subsection, a plan is in
at-risk status for a plan year if—

‘“(A) the plan is maintained by a finan-
cially-weak employer, and

‘(B) the funding target attainment per-
centage for the plan year is less than 93 per-
cent.

““(5) FINANCIALLY-WEAK EMPLOYER.—
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“‘(A) IN GENERAL.—For purposes of this sub-
section, the term ‘financially-weak em-
ployer’ means any employer if—

‘‘(i) as of the valuation date for each of the
years during a period of at least 3 consecu-
tive plan years ending with the plan year—

‘(I) the employer has an outstanding sen-
ior unsecured debt instrument which is rated
lower than investment grade by each of the
nationally recognized statistical rating orga-
nizations for corporate bonds that has issued
a credit rating for such instrument, or

“(IT1) if no such debt instrument has been
rated by such an organization but 1 or more
of such organizations has made an issuer
credit rating for such employer, all such or-
ganizations which have so rated the em-
ployer have rated such employer lower than
investment grade, and

‘“(ii) at least 2 of the years during such pe-
riod are deterioration years.

If an employer is treated as a financially-
weak employer for any plan year, clause (ii)
shall not apply in determining whether the
employer is so treated for any succeeding
plan year in any continuous period of plan
years for which the employer is treated as a
financially-weak employer.

‘‘(B) CONTROLLED GROUP EXCEPTION.—If an
employer treated as a financially-weak em-
ployer under subparagraph (A) is a member
of a controlled group (as defined in section
302(d)(3)), the employer shall not be treated
as a financially-weak employer if a signifi-
cant member (as determined under regula-
tions prescribed by the Secretary of the
Treasury) of such group has an outstanding
senior unsecured debt instrument that is
rated as being investment grade by an orga-
nization described in subparagraph (A).

‘(C) EMPLOYERS WITH NO RATINGS.—If—

‘(i) an employer has no debt instrument
described in subparagraph (A)(i) which was
rated by an organization described in such
subparagraph, and

‘“(ii) no such organization has made an
issuer credit rating for such employer,
then such employer shall only be treated as
a financially-weak employer to the extent
provided in regulations prescribed by the
Secretary of the Treasury.

‘(6) DETERMINATION OF DETERIORATION
YEAR.—For purposes of paragraph (5), the
term ‘deterioration year’ means any year
during the period described in paragraph
(5)(A)(1) for which the rating described in
subclause (I) or (II) of paragraph (5)(A)(i) by
each organization is either—

‘““(A) lower than the lowest rating of the
employer by such organization for a pre-
ceding year in such period, or

‘(B) the lowest rating used by such organi-
zation.

“(7) YEARS BEFORE EFFECTIVE DATE.—For
purposes of paragraphs (5) and (6), plan years
beginning before 2007 shall not be taken into
account.

¢“(8) TRANSITION BETWEEN APPLICABLE FUND-
ING TARGETS AND BETWEEN APPLICABLE TAR-
GET NORMAL COSTS.—

‘““(A) IN GENERAL.—In any case in which a
plan which is in at-risk status for a plan year
has been in such status for a consecutive pe-
riod of fewer than 5 plan years, the applica-
ble amount of the funding target and of the
target normal cost shall be, in lieu of the
amount determined without regard to this
paragraph, the sum of—

‘(1) the amount determined under this sec-
tion without regard to this subsection, plus

‘‘(ii) the transition percentage for such
plan year of the excess of the amount deter-
mined under this subsection (without regard
to this paragraph) over the amount deter-
mined under this section without regard to
this subsection.

“(B) IMPROVEMENT YEARS NOT TAKEN INTO
ACCOUNT.—
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‘(i) IN GENERAL.—An improvement year
shall not be taken into account in deter-
mining any consecutive period of plan years
for purposes of subparagraph (A).

“‘(ii) APPLICATION OF SUBSECTION AFTER IM-
PROVEMENT YEAR ENDS.—Plan years imme-
diately before and after an improvement
year (or consecutive period of improvement
years) shall be treated as consecutive for
purposes of subparagraph (A).

¢“(iii) IMPROVEMENT YEAR.—For purposes of
this subparagraph, the term ‘improvement
year’ means any plan year for which any rat-
ing described in subclause (I) or (II) of para-
graph (5)(A)(1) is higher than such rating for
the preceding plan year.

‘“(C) TRANSITION PERCENTAGE.—For pur-
poses of subparagraph (A), the transition
percentage shall be determined in accord-
ance with the following table:
“If the consecutive

number of years

(including the plan

year) the plan is in

at-risk status is—

The transition
percentage is—

1 20
2 .. 40
3 60
4 .. 80.

‘(D) YEARS BEFORE EFFECTIVE DATE.—For
purposes of this paragraph, plan years begin-
ning before 2007 shall not be taken into ac-
count.

“(9) PLANS TO WHICH SUBSECTION APPLIES.—

‘““(A) IN GENERAL.—Except as provided in
this paragraph, this subsection shall apply to
any plan to which this section applies and
which is in at-risk status for the plan year.

‘(B) EXCEPTION FOR SMALL PLANS.—This
subsection shall not apply to a plan for a
plan year if the plan was described in sub-
section (g)(2)(B) for the preceding plan year,
determined by substituting ‘600’ for ‘100°.

¢(C) EXCEPTION FOR PLANS MAINTAINED BY
CERTAIN  COOPERATIVES.—This subsection
shall not apply to an eligible cooperative
plan described in subparagraph (D).

‘(D) ELIGIBLE COOPERATIVE PLAN DE-
FINED.—For purposes of subparagraph (C), a
plan shall be treated as an eligible coopera-
tive plan for a plan year if the plan is main-
tained by more than 1 employer and at least
85 percent of the employers are—

‘(i) rural cooperatives (as defined in sec-
tion 401(k)(7)(B) of the Internal Revenue
Code of 1986 without regard to clause (iv)
thereof), or

‘‘(ii) organizations which are—

‘() cooperative organizations described in
section 1381(a) of such Code which are more
than 50-percent owned by agricultural pro-
ducers or by cooperatives owned by agricul-
tural producers, or

‘(IT) more than 50-percent owned, or con-
trolled by, one or more cooperative organiza-
tions described in subclause (I).

A plan shall also be treated as an eligible co-
operative plan for any plan year for which it
is described in section 210(a) and is main-
tained by a rural telephone cooperative asso-
ciation described in section 3(40)(B)(v).

‘“(E) EXCEPTION FOR PLANS SECURED BY
THIRD PARTIES BOUND BY PBGC AGREEMENTS.—
This subsection shall not apply to any plan
if—

‘(i) a person other than the employer obli-
gated to contribute under the plan is, under
the terms of an agreement with the Pension
Benefit Guaranty Corporation, liable for any
failure of the employer to meet its obliga-
tion to pay any minimum required contribu-
tion or termination liability with respect to
the plan; and

‘‘(ii) such person is not a financially-weak
employer under paragraph (5).

“(j) PAYMENT OF MINIMUM REQUIRED CON-
TRIBUTIONS.—

‘(1) IN GENERAL.—For purposes of this sec-
tion, the due date for any payment of any
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minimum required contribution for any plan
year shall be 8% months after the close of
the plan year.

“(2) INTEREST.—Any payment required
under paragraph (1) for a plan year made
after the valuation date for such plan year
shall be increased by interest for the period
from the valuation date to the payment
date, determined by using the effective rate
of interest for the plan for such plan year.

““(3) ACCELERATED QUARTERLY CONTRIBUTION
SCHEDULE FOR UNDERFUNDED PLANS.—

“(A) FAILURE TO TIMELY MAKE REQUIRED IN-
STALLMENT.—

‘(i) IN GENERAL.—In the case of a plan to
which this paragraph applies, the employer
maintaining the plan shall make the re-
quired installments under this paragraph
and if the employer fails to pay the full
amount of a required installment for the
plan year, then the amount of interest
charged under paragraph (2) on the under-
payment for the period of underpayment
shall be determined by using a rate of inter-
est equal to the rate otherwise used under
paragraph (2) plus 5 percentage points.

“(i1) PLANS TO WHICH PARAGRAPH APPLIES.—
This paragraph applies to any defined benefit
plan to which this section applies other than
a plan which—

‘“(I) is a plan described
(8)(2)(B)), or

‘(IT) had a funding shortfall of $1,000,000 or
less for the preceding plan year.

“(B) AMOUNT OF UNDERPAYMENT, PERIOD OF
UNDERPAYMENT.—For purposes of subpara-
graph (A)—

‘(i) AMOUNT.—The amount of the under-
payment shall be the excess of—

“(I) the required installment, over

‘“(IT) the amount (if any) of the installment
contributed to or under the plan on or before
the due date for the installment.

‘(i) PERIOD OF UNDERPAYMENT.—The pe-
riod for which any interest is charged under
this paragraph with respect to any portion of
the underpayment shall run from the due
date for the installment to the date on which
such portion is contributed to or under the
plan.

‘‘(iii) ORDER OF CREDITING CONTRIBUTIONS.—
For purposes of clause (i)(II), contributions
shall be credited against unpaid required in-
stallments in the order in which such install-
ments are required to be paid.

“(C) NUMBER OF REQUIRED INSTALLMENTS;
DUE DATES.—For purposes of this paragraph—

‘(1) PAYABLE IN 4 INSTALLMENTS.—There
shall be 4 required installments for each plan
year.

“(ii) TIME FOR PAYMENT OF INSTALL-
MENTS.—The due dates for required install-
ments are set forth in the following table:

in subsection

In the case of thefollowing
required installment:

The due date is:

April 15

July 15

October 15

January 15 of
the following
year.

‘(D) AMOUNT OF REQUIRED INSTALLMENT.—
For purposes of this paragraph—

‘(i) IN GENERAL.—The amount of any re-
quired installment shall be 25 percent of the
required annual payment.

‘‘(ii) REQUIRED ANNUAL PAYMENT.—For pur-
poses of clause (i), the term ‘required annual
payment’ means the lesser of—

“(I) 90 percent of the minimum required
contribution (without regard to any waiver
under section 302(c)) to the plan for the plan
year under this section, or

‘“(IT) in the case of a plan year beginning
after 2007, 100 percent of the minimum re-
quired contribution (without regard to any
waiver under section 302(c)) to the plan for
the preceding plan year.
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Subclause (II) shall not apply if the pre-
ceding plan year referred to in such clause
was not a year of 12 months.

“(E) FISCAL YEARS AND SHORT YEARS.—

‘(i) FISCAL YEARS.—In applying this para-
graph to a plan year beginning on any date
other than January 1, there shall be sub-
stituted for the months specified in this
paragraph, the months which correspond
thereto.

‘‘(ii) SHORT PLAN YEAR.—This subparagraph
shall be applied to plan years of less than 12
months in accordance with regulations pre-
scribed by the Secretary of the Treasury.

‘“(4) LIQUIDITY REQUIREMENT IN CONNECTION
WITH QUARTERLY CONTRIBUTIONS.—

‘““(A) IN GENERAL.—A plan to which this
paragraph applies shall be treated as failing
to pay the full amount of any required in-
stallment under paragraph (3) to the extent
that the value of the liquid assets paid in
such installment is less than the liquidity
shortfall (whether or not such liquidity
shortfall exceeds the amount of such install-
ment required to be paid but for this para-
graph).

“(B) PLANS TO WHICH PARAGRAPH APPLIES.—
This paragraph shall apply to a plan which—

‘(i) is required to pay installments under
paragraph (3) for a plan year, and

‘‘(ii) has a liquidity shortfall for any quar-
ter during such plan year.

‘(C) PERIOD OF UNDERPAYMENT.—For pur-
poses of paragraph (3)(A), any portion of an
installment that is treated as not paid under
subparagraph (A) shall continue to be treat-
ed as unpaid until the close of the quarter in
which the due date for such installment oc-
curs.

‘(D) LIMITATION ON INCREASE.—If the
amount of any required installment is in-
creased by reason of subparagraph (A), in no
event shall such increase exceed the amount
which, when added to prior installments for
the plan year, is necessary to increase the
funding target attainment percentage of the
plan for the plan year (taking into account
the expected increase in funding target due
to benefits accruing or earned during the
plan year) to 100 percent.

‘“‘(E) DEFINITIONS.—For purposes of this
subparagraph:

‘(1) LIQUIDITY SHORTFALL.—The term ‘li-
quidity shortfall’ means, with respect to any
required installment, an amount equal to the
excess (as of the last day of the quarter for
which such installment is made) of—

“(I) the base amount with respect to such
quarter, over

‘“(IT) the value (as of such last day) of the
plan’s liquid assets.

‘‘(ii) BASE AMOUNT.—

“(I) IN GENERAL.—The term ‘base amount’
means, with respect to any quarter, an
amount equal to 3 times the sum of the ad-
justed disbursements from the plan for the 12
months ending on the last day of such quar-
ter.

‘(II) SPECIAL RULE.—If the amount deter-
mined under subclause (I) exceeds an amount
equal to 2 times the sum of the adjusted dis-
bursements from the plan for the 36 months
ending on the last day of the quarter and an
enrolled actuary certifies to the satisfaction
of the Secretary of the Treasury that such
excess is the result of nonrecurring cir-
cumstances, the base amount with respect to
such quarter shall be determined without re-
gard to amounts related to those non-
recurring circumstances.

‘‘(iii) DISBURSEMENTS FROM THE PLAN.—The
term ‘disbursements from the plan’ means
all disbursements from the trust, including
purchases of annuities, payments of single
sums and other benefits, and administrative
expenses.
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‘“(iv) ADJUSTED DISBURSEMENTS.—The term
‘adjusted disbursements’ means disburse-
ments from the plan reduced by the product
of—

‘“(I) the plan’s funding target attainment
percentage for the plan year, and

“‘(IT) the sum of the purchases of annuities,
payments of single sums, and such other dis-
bursements as the Secretary of the Treasury
shall provide in regulations.

‘(v) LIQUID ASSETS.—The term ‘liquid as-
sets’ means cash, marketable securities, and
such other assets as specified by the Sec-
retary of the Treasury in regulations.

“(vi) QUARTER.—The term ‘quarter’ means,
with respect to any required installment, the
3-month period preceding the month in
which the due date for such installment oc-
curs.

‘“(F) REGULATIONS.—The Secretary of the
Treasury may prescribe such regulations as
are necessary to carry out this paragraph.

(k) IMPOSITION OF LIEN WHERE FAILURE TO
MAKE REQUIRED CONTRIBUTIONS.—

‘(1) IN GENERAL.—In the case of a plan to
which this subsection applies, if—

‘““(A) any person fails to make a contribu-
tion payment required by section 302 and
this section before the due date for such pay-
ment, and

‘“(B) the unpaid balance of such payment
(including interest), when added to the ag-
gregate unpaid balance of all preceding such
payments for which payment was not made
before the due date (including interest), ex-
ceeds $1,000,000,

then there shall be a lien in favor of the plan
in the amount determined under paragraph
(3) upon all property and rights to property,
whether real or personal, belonging to such
person and any other person who is a mem-
ber of the same controlled group of which
such person is a member.

“(2) PLANS TO WHICH SUBSECTION APPLIES.—
This subsection shall apply to a defined ben-
efit plan which is a single-employer plan
covered under section 4021 for any plan year
for which the funding target attainment per-
centage (as defined in subsection (d)(2)) of
such plan is less than 100 percent.

‘“(3) AMOUNT OF LIEN.—For purposes of
paragraph (1), the amount of the lien shall be
equal to the aggregate unpaid balance of
contribution payments required under this
section and section 302 for which payment
has not been made before the due date.

‘“(4) NOTICE OF FAILURE; LIEN.—

‘““(A) NOTICE OF FAILURE.—A person com-
mitting a failure described in paragraph (1)
shall notify the Pension Benefit Guaranty
Corporation of such failure within 10 days of
the due date for the required contribution
payment.

‘“(B) PERIOD OF LIEN.—The lien imposed by
paragraph (1) shall arise on the due date for
the required contribution payment and shall
continue until the last day of the first plan
year in which the plan ceases to be described
in paragraph (1)(B). Such lien shall continue
to run without regard to whether such plan
continues to be described in paragraph (2)
during the period referred to in the preceding
sentence.

“(C) CERTAIN RULES TO APPLY.—Any
amount with respect to which a lien is im-
posed under paragraph (1) shall be treated as
taxes due and owing the United States and
rules similar to the rules of subsections (c),
(d), and (e) of section 4068 shall apply with
respect to a lien imposed by subsection (a)
and the amount with respect to such lien.

‘() ENFORCEMENT.—Any lien created
under paragraph (1) may be perfected and en-
forced only by the Pension Benefit Guaranty
Corporation, or at the direction of the Pen-
sion Benefit Guaranty Corporation, by the
contributing sponsor (or any member of the

CONGRESSIONAL RECORD — SENATE

controlled group of the contributing spon-
sor).

‘“(6) DEFINITIONS.—For purposes of this sub-
section—

““(A) CONTRIBUTION PAYMENT.—The term
‘contribution payment’ means, in connection
with a plan, a contribution payment required
to be made to the plan, including any re-
quired installment under paragraphs (3) and
(4) of subsection (j).

‘“(B) DUE DATE; REQUIRED INSTALLMENT.—
The terms ‘due date’ and ‘required install-
ment’ have the meanings given such terms
by subsection (j), except that in the case of
a payment other than a required install-
ment, the due date shall be the date such
payment is required to be made under sec-
tion 303.

‘(C) CONTROLLED GROUP.—The term ‘con-
trolled group’ means any group treated as a
single employer under subsections (b), (c),
(m), and (o) of section 414 of the Internal
Revenue Code of 1986.

“(1) QUALIFIED TRANSFERS TO HEALTH BEN-
EFIT ACCOUNTS.—In the case of a qualified
transfer (as defined in section 420 of the In-
ternal Revenue Code of 1986), any assets so
transferred shall not, for purposes of this
section, be treated as assets in the plan.”.

(b) CLERICAL AMENDMENT.—The table of
sections in section 1 of such Act (as amended
by section 101) is amended by inserting after
the item relating to section 302 the following
new item:

“Sec. 303. Minimum funding standards
for single-employer defined
benefit pension plans.”.

(¢) EFFECTIVE DATE.—The amendments
made by this section shall apply with respect
to plan years beginning after 2006.

SEC. 103. BENEFIT LIMITATIONS UNDER SINGLE-
EMPLOYER PLANS.

(a) LIMITS ON BENEFITS AND BENEFIT AC-
CRUALS.—

(1) IN GENERAL.—Section 206 of such Act is
amended by adding at the end the following
new subsection:

‘(g) FUNDING-BASED LIMITS ON BENEFITS
AND BENEFIT ACCRUALS UNDER SINGLE-EM-
PLOYER PLANS.—

(1) LIMITATIONS ON PLAN AMENDMENTS IN-
CREASING LIABILITY FOR BENEFITS.—

‘““(A) IN GENERAL.—Except as provided in
paragraph (4), no amendment to a single-em-
ployer plan which has the effect of increas-
ing liabilities of the plan by reason of in-
creases in benefits, establishment of new
benefits, changing the rate of benefit ac-
crual, or changing the rate at which benefits
become nonforfeitable may take effect dur-
ing any plan year if the adjusted funding tar-
get attainment percentage as of the valu-
ation date of the plan for such plan year is—

‘(i) less than 80 percent, or

‘(i) would be less than 80 percent taking
into account such amendment.

‘(B) EXEMPTION.—Subparagraph (A) shall
cease to apply with respect to any plan year,
effective as of the first date of the plan year
(or if later, the effective date of the amend-
ment), upon payment by the plan sponsor of
a contribution (in addition to any minimum
required contribution under section 303)
equal to—

‘(i) in the case of subparagraph (A)(i), the
amount of the increase in the funding target
of the plan (under section 303) for the plan
year attributable to the amendment, and

‘“(ii) in the case of subparagraph (A)(ii), the
amount sufficient to result in an adjusted
funding target attainment percentage of 80
percent.

“(C) EXCEPTION FOR CERTAIN BENEFIT IN-
CREASES.—Subparagraph (A) shall not apply
to any amendment which provides for an in-
crease in benefits under a formula which is
not based on a participant’s compensation,
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but only if the rate of such increase is not in
excess of the contemporaneous rate of in-
crease in average wages of participants cov-
ered by the amendment.

¢“(2) LIMITATIONS ON ACCELERATED BENEFIT
DISTRIBUTIONS.—

‘““(A) IN GENERAL.—A defined benefit plan
which is a single-employer plan shall provide
that, with respect to any plan year—

‘(i) if the plan’s adjusted funded target li-
ability percentage as of the valuation date
for the preceding plan year was less than 60
percent and the preceding plan year is not
otherwise in a prohibited period, the plan
sponsor shall, in addition to any other con-
tribution required under section 303, con-
tribute for the current plan year and each
succeeding plan year in the prohibited period
with respect to the current plan year the
amount (if any) which, when added to the
portion of the minimum required contribu-
tion for the plan year described in subpara-
graphs (B) and (C) of section 303(a)(1), is suf-
ficient to result in an adjusted funded target
liability percentage for the plan year of 60
percent, and

‘‘(ii) no prohibited payments will be made
during a prohibited period.

‘(B) PROHIBITED PAYMENT.—For purpose of
this subsection—

‘(i) IN GENERAL.—The term ‘prohibited
payment’ means—

“(I) any payment, in excess of the monthly
amount paid under a single life annuity (plus
any social security supplements described in
the last sentence of section 204(b)(1)(G)), to a
participant or beneficiary whose annuity
starting date (as defined in section 205(h)(2))
occurs during a prohibited period,

‘“(II) any payment for the purchase of an
irrevocable commitment from an insurer to
pay benefits, and

‘(III) any other payment specified by the
Secretary of the Treasury by regulations.

¢‘(ii) EXCEPTION FOR CERTAIN PAYMENTS.—In
the case of any prohibited period described in
subparagraph (C)(i), the term ‘prohibited
payment’ shall not include any payment if
the amount of the payment does not exceed
the lesser of—

‘() 50 percent of the amount of the pay-
ment which could be made without regard to
this subsection, or

‘(IT) the present value (determined under
guidance prescribed by the Pension Benefit
Guaranty Corporation, using the interest
and mortality assumptions under section
205(g)) of the maximum guarantee with re-
spect to the participant under section 4022.

The exception under this clause shall only
apply once with respect to any participant,
except that, for purposes of this sentence, a
participant and any beneficiary on his behalf
(including an alternate payee, as defined in
section 206(d)(3)(K)) shall be treated as 1 par-
ticipant. If the accrued benefit of a partici-
pant is allocated to such an alternate payee
and 1 or more other persons, the amount
under subclause (II) shall be allocated among
such persons in the same manner as the ac-
crued benefit is allocated unless the quali-
fied domestic relations order (as defined in
section 206(d)(3)(B)(i)) provides otherwise.

‘(C) PROHIBITED PERIOD.—For purposes of
subparagraph (A), the term ‘prohibited pe-
riod’ means—

‘(i) except as provided in subparagraph
(D), if a plan sponsor is required to make the
contribution for the current plan year under
subparagraph (A), the period beginning on
the 1st day of the plan year and ending on
the last day of the 1st period of 2 consecutive
plan years (beginning on or after such 1st
day) for which the plan’s adjusted funded
target liability percentage was at least 60
percent,

‘‘(ii) any period the plan sponsor is in
bankruptcy, or
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‘‘(iii) any period during which the plan has

a liquidity shortfall (as defined in section
303(H(DH(E)A)).
The prohibited period for purposes of clause
(ii) shall not include any portion of a plan
year (even if the plan sponsor is in bank-
ruptcy during such period) which occurs on
or after the date the plan’s enrolled actuary
certifies that, as of the valuation date for
the plan year, the plan’s adjusted funded tar-
get liability percentage is at least 100 per-
cent.

‘(D) SATISFACTION OF REQUIREMENT BEFORE
CLOSE OF PLAN YEAR.—If, before the close of
the current plan year—

‘(i) the plan sponsor makes the contribu-
tion required to be made under subparagraph
(A), or

‘‘(ii) the plan’s enrolled actuary certifies
that, as of the valuation date for the plan
year, the adjusted funded target liability
percentage of the plan is at least 60 percent,

this paragraph shall be applied as if no pro-
hibited period had begun as of the beginning
of such year and the plan shall, under rules
described by the Secretary of the Treasury,
restore any payments not made during the
prohibited period in effect before the applica-
tion of this paragraph.

‘“(3) LIMITATION ON BENEFIT ACCRUALS FOR
PLANS WITH SEVERE FUNDING SHORTFALLS.—

‘““(A) IN GENERAL.—Except as provided in
paragraph (4), a single-employer plan shall
provide that all future benefit accruals under
the plan shall cease during a severe funding
shortfall period, but only to the extent the
cessation of such accruals would have been
permitted under section 204(g) if the ces-
sation had been implemented by a plan
amendment adopted immediately before the
severe funding shortfall period.

‘(B) SEVERE FUNDING SHORTFALL PERIOD.—
For purposes of subparagraph (A), the term
‘severe funding shortfall period’ means in the
case of a plan the adjusted funding target at-
tainment percentage of which as of the valu-
ation date of the plan for any plan year is
less than 60 percent, the period—

‘(i) beginning on the 1st day of the suc-
ceeding plan year, and

‘‘(ii) ending on the date the plan’s enrolled
actuary certifies that the plan’s adjusted
funding target attainment percentage is at
least 60 percent, and

‘“(C) OPPORTUNITY FOR INCREASED FUND-
ING.—For purposes of subparagraph (B), a
plan shall not be treated as described in such
subparagraph for a plan year if the plan’s en-
rolled actuary certifies that the plan sponsor
has before the end of the plan year contrib-
uted (in addition to any minimum required
contribution under section 303) the amount
sufficient to result in an adjusted funding
target attainment percentage as of the valu-
ation date for the plan year of 60 percent.

‘‘(4) EXCEPTION FOR CERTAIN COLLECTIVELY
BARGAINED BENEFITS.—In the case of a plan
maintained pursuant to a collective bar-
gaining agreement between employee rep-
resentatives and the plan sponsor and in ef-
fect before the beginning of the first day on
which a limitation would otherwise apply
under paragraph (1), (2), or (3)—

““(A) such limitations shall not apply to
any amendment, prohibited payment, or ac-
crual with respect to such plan, but

‘(B) the plan sponsor shall contribute (in
addition to any minimum required contribu-
tion under section 303) the amount sufficient
to result in an adjusted funding target at-
tainment percentage (as of the valuation
date for the plan year in which any such lim-
itation would otherwise apply) equal to the
percentage necessary to prevent the limita-
tion from applying.

‘“(5) RULES RELATING TO REQUIRED CON-
TRIBUTIONS.—
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‘‘(A) SECURITY MAY BE PROVIDED.—

‘(i) IN GENERAL.—For purposes of this sub-
section, the adjusted funding target attain-
ment percentage shall be determined by
treating as an asset of the plan any security
provided by a plan sponsor in a form meeting
the requirements of clause (ii).

‘“(ii) FORM OF SECURITY.—The security re-
quired under clause (i) shall consist of—

‘() a bond issued by a corporate surety
company that is an acceptable surety for
purposes of section 412 of this Act,

“(IT) cash, or United States obligations
which mature in 3 years or less, held in es-
crow by a bank or similar financial institu-
tion, or

‘“(III) such other form of security as is sat-
isfactory to the Secretary of the Treasury
and the parties involved.

‘“(iii) ENFORCEMENT.—Any security pro-
vided under clause (i) may be perfected and
enforced at any time after the earlier of—

‘“(I) the date on which the plan terminates,

“(IT) if there is a failure to make a pay-
ment of the minimum required contribution
for any plan year beginning after the secu-
rity is provided, the due date for the pay-
ment under section 303(j), or

‘“(II1) if the adjusted funding target attain-
ment percentage is less than 60 percent for a
consecutive period of 7 years, the valuation
date for the last year in the period.

“(iv) RELEASE OF SECURITY.—The security
shall be released (and any amounts there-
under shall be refunded together with any in-
terest accrued thereon) at such time as the
Secretary of the Treasury may prescribe in
regulations, including regulations for partial
releases of the security by reason of in-
creases in the funding target attainment per-
centage.

‘(B) PREFUNDING BALANCE MAY NOT BE
USED.—No prefunding balance under section
303(f) may be used to satisfy any required
contribution under this subsection.

“(C) TREATMENT AS UNPAID MINIMUM RE-
QUIRED CONTRIBUTION.—The amount of any
required contribution which a plan sponsor
fails to make under paragraph (1) or (3) for
any plan year shall be treated as an unpaid
minimum required contribution for purposes
of subsection (j) and (k) of section 303 and for
purposes of section 4971 of the Internal Rev-
enue Code of 1986.

‘“(6) NEW PLANS.—Paragraphs (1) and (3)
shall not apply to a plan for the first 5 plan
years of the plan. For purposes of this para-
graph, the reference in this paragraph to a
plan shall include a reference to any prede-
cessor plan.

“(7) PRESUMED UNDERFUNDING FOR PUR-
POSES OF BENEFIT LIMITATIONS BASED ON
PRIOR YEAR’S FUNDING STATUS.—

‘““(A) PRESUMPTION OF CONTINUED UNDER-
FUNDING.—In any case in which a benefit lim-
itation under paragraph (1), (2), or (3) has
been applied to a plan with respect to the
plan year preceding the current plan year,
the adjusted funding target attainment per-
centage of the plan as of the valuation date
of the plan for the current plan year shall be
presumed to be equal to the adjusted funding
target attainment percentage of the plan as
of the valuation date of the plan for the pre-
ceding plan year until the enrolled actuary
of the plan certifies the actual adjusted fund-
ing target attainment percentage of the plan
as of the valuation date of the plan for the
current plan year.

“(B) PRESUMPTION OF UNDERFUNDING AFTER
10TH MONTH.—In any case in which no such
certification is made with respect to the plan
before the first day of the 10th month of the
current plan year, for purposes of paragraphs
1), (2), and (3), the plan’s adjusted funding
target attainment percentage shall be con-
clusively presumed to be less than 60 percent
as of the first day of such 10th month.
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‘(8) TREATMENT OF PLAN AS OF CLOSE OF
PROHIBITED OR CESSATION PERIOD.—For pur-
poses of applying this part—

““(A) OPERATION OF PLAN AFTER PERIOD.—
Unless the plan provides otherwise, pay-
ments and accruals will resume effective as
of the day following the close of a period of
limitation of payment or accrual of benefits
under paragraph (2) or (3).

‘(B) TREATMENT OF AFFECTED BENEFITS.—
Nothing in this paragraph shall be construed
as affecting the plan’s treatment of benefits
which would have been paid or accrued but
for this subsection.

“(9) FUNDING TARGET ATTAINMENT PERCENT-
AGE.—For purposes of this subsection—

‘““(A) IN GENERAL.—The term ‘funding tar-
get attainment percentage’ has the same
meaning given such term by section 303(d)(2).

‘(B) ADJUSTED FUNDED TARGET LIABILITY
PERCENTAGE.—The term ‘adjusted funded tar-
get liability percentage’ means the funded
target liability percentage which is deter-
mined under subparagraph (A) by increasing
each of the amounts under subparagraphs (A)
and (B) of section 303(d)(2) by the aggregate
amount of purchases of annuities, payments
of single sums, and such other disbursements
as the Secretary of the Treasury shall pre-
scribe in regulations, which were made by
the plan during the preceding 2 plan years.

¢(10) YEARS BEFORE EFFECTIVE DATE.—NoO
plan year beginning before 2007 shall be
taken into account in determining whether
this subsection applies to any plan year be-
ginning after 2006.”".

(2) NOTICE REQUIREMENT.—

(A) IN GENERAL.—Section 101 of such Act
(29 U.S.C. 1021) is amended—

(i) by redesignating subsection (j) as sub-
section (k); and

(ii) by inserting after subsection (i) the fol-
lowing new subsection:

““(j) NOTICE OF FUNDING-BASED LIMITATION
ON CERTAIN FORMS OF DISTRIBUTION.—The
plan administrator of a single-employer plan
shall provide a written notice to plan par-
ticipants and beneficiaries within 30 days—

‘(1) after the plan has become subject to
the restriction described in section 206(g)(2),

‘“(2) in the case of a plan to which section
206(g)(3) applies, after—

‘‘(A) the date in the plan year described in
section 206(g)(3)(B) on which the plan’s en-
rolled actuary certifies that the plan’s ad-
justed funding target attainment percentage
for the plan year is less than 60 percent (or,
if earlier, the date such percentage is deemed
to be less than 60 percent under section
206(2)(7)), and

‘“(B) the first day of the severe funding
shortfall period, and

‘“(3) at such other time as may be deter-

mined by the Secretary of the Treasury.
The notice required to be provided under this
subsection shall be in writing, except that
such notice may be in electronic or other
form to the extent that such form is reason-
ably accessible to the recipient.”.

(B) ENFORCEMENT.—Section 502(c)(4) of
such Act (29 U.S.C. 1132(c)(4)) is amended by
striking ‘‘section 302(b)(7)(F)(iv)’’ and insert-
ing ‘“‘sections 101(j) and 302(b)(T)(F)({iv)”.

(b) EFFECTIVE DATES.—

(1) IN GENERAL.—The amendments made by
this section shall apply to plan years begin-
ning after December 31, 2006.

(2) COLLECTIVE BARGAINING EXCEPTION.—In
the case of a plan maintained pursuant to 1
or more collective bargaining agreements be-
tween employee representatives and 1 or
more employers ratified before January 1,
2007, the amendments made by this section
shall not apply to plan years beginning be-
fore the earlier of—

(A) the later of—

(i) the date on which the last collective
bargaining agreement relating to the plan
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terminates (determined without regard to
any extension thereof agreed to after the
date of the enactment of this Act), or

(ii) the first day of the first plan year to
which the amendments made by this sub-
section would (but for this subparagraph)
apply, or

(B) January 1, 2010.

For purposes of subparagraph (A)(), any plan
amendment made pursuant to a collective
bargaining agreement relating to the plan
which amends the plan solely to conform to
any requirement added by this section shall
not be treated as a termination of such col-
lective bargaining agreement.

SEC. 104. TECHNICAL AND CONFORMING AMEND-

MENTS.

(a) MISCELLANEOUS AMENDMENTS TO TITLE
I.—Subtitle B of title I of such Act (29 U.S.C.
1021 et seq.) is amended—

(1) in section 101(d)(3), by striking ‘‘section
302(e)’’ and inserting ‘‘section 303(j)’’;

(2) in section 103(d)(8)(B), by striking ‘‘the
requirements of section 302(c)(3)’ and insert-
ing ‘‘the applicable requirements of sections
303(h) and 304(c)(3)"’;

(3) in section 103(d), by striking paragraph
(11) and inserting the following:

‘(11) If the current value of the assets of
the plan is less than 70 percent of—

‘“(A) in the case of a single-employer plan,
the funding target (as defined in section
303(d)(1)) of the plan, or

‘“(B) in the case of a multiemployer plan,
the current liability (as defined in section
304(c)(6)(D)) under the plan,

the percentage which such value is of the
amount described in subparagraph (A) or

(B).”;

(4) in section 203(a)(3)(C), by striking ‘‘sec-
tion 302(c)(8)” and inserting ‘‘section
302(d)(2)”;

(5) in section 204(g)(1), by striking ‘‘section
302(¢)(8)” and inserting ‘‘section 302(d)(2)”’;

(6) in section 204(i)(2)(B), by striking ‘‘sec-
tion 302(c)(8)” and inserting ‘‘section
302(d)(2)”’;

(7) in section 204(i)(3), by striking ‘‘funded
current liability percentage (within the
meaning of section 302(d)(8) of this Act)”’ and
inserting ‘‘funding target attainment per-
centage (as defined in section 303(d)(2))"’;

(8) in section 204(i)(4), by striking ‘‘section
302(c)(11)(A), without regard to section
302(c)(11)(B)”’ and inserting ‘‘section 302(b)(1),
without regard to section 302(b)(2)"’;

(9) in section 206(e)(1), by striking ‘‘section
302(d)”’ and inserting ‘‘section 303(j)(4)”’, and
by striking ‘‘section 302(e)(5)”’ and inserting
“section 303()H(4)(E)({)’;

(10) in section 206(e)(3), by striking ‘‘sec-
tion 302(e) by reason of paragraph (5)(A)
thereof’’ and inserting ‘‘section 303(j)(3) by
reason of section 303(j)(4)(A)’; and

(11) in sections 101(e)(3), 403(c)(1), and
408(b)(13), by striking ‘‘American Jobs Cre-
ation Act of 2004 and inserting ‘‘Pension Se-
curity and Transparency Act of 2005,

(b) MISCELLANEOUS AMENDMENTS TO TITLE
IV.—Title IV of such Act is amended—

(1) in section 4001(a)(13) (29 TU.S.C.
1301(a)(13)), by striking ‘302(c)(11)(A)” and
inserting €302(b)(1)’’, by striking
“412(c)(11)(A)”’ and inserting ‘‘412(c)(1)”’, by
striking £4302(¢c)(11)(B)”’ and inserting
¢302(b)(2)”’, and by striking ‘‘412(c)(11)(B)”’

and inserting ‘‘412(c)(2)’;

(2) in section 4003(e)(1) (29 U.S.C. 1303(e)(1)),
by striking ¢‘302(f)(1)(A) and (B)”’ and insert-
ing “303(k)(1)(A) and (B)”’, and by striking
“412(n)(1)(A) and (B)” and inserting
“430(k)(1)(A) and (B)™";

(3) in section 4010(b)(2) (29 U.S.C. 1310(b)(2)),
by striking “302(f)(1)(A) and (B)”’ and insert-
ing “303(k)(1)(A) and (B)”, and by striking
“412(n)(1)(A) and (B)” and inserting
“430(kK)(1)(A) and (B)”’;
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(4) in section 4062(c)(1) (29 U.S.C. 1362(c)(1)),
by striking paragraphs (1), (2), and (3) and in-
serting the following:

“()(A) in the case of a single-employer
plan, the sum of the shortfall amortization
charge (within the meaning of section
303(c)(1) of this Act and 430(d)(1) of the Inter-
nal Revenue Code of 1986) with respect to the
plan (if any) for the plan year in which the
termination date occurs, plus the aggregate
total of shortfall amortization installments
(if any) determined for succeeding plan years
under section 303(c)(2) of this Act and section
430(d)(2) of such Code (which, for purposes of
this subparagraph, shall include any increase
in such sum which would result if all appli-
cations for waivers of the minimum funding
standard under section 302(c) of this Act and
section 412(d) of such Code which are pending
with respect to such plan were denied and if
no additional contributions (other than
those already made by the termination date)
were made for the plan year in which the ter-
mination date occurs or for any previous
plan year), or

‘(B) in the case of a multiemployer plan,
the outstanding balance of the accumulated
funding deficiencies (within the meaning of
section 304(a)(2) of this Act and section 431(a)
of the Internal Revenue Code of 1986) of the
plan (if any) (which, for purposes of this sub-
paragraph, shall include the amount of any
increase in such accumulated funding defi-
ciencies of the plan which would result if all
pending applications for waivers of the min-
imum funding standard under section 302(c)
of this Act or section 412(d) of such Code and
for extensions of the amortization period
under section 304(d) of this Act or section
431(d) of such Code with respect to such plan
were denied and if no additional contribu-
tions (other than those already made by the
termination date) were made for the plan
year in which the termination date occurs or
for any previous plan year),

‘“(2)(A) in the case of a single-employer
plan, the sum of the waiver amortization
charge (within the meaning of section
303(e)(1) of this Act and 430(e)(2) of the Inter-
nal Revenue Code of 1986) with respect to the
plan (if any) for the plan year in which the
termination date occurs, plus the aggregate
total of waiver amortization installments (if
any) determined for succeeding plan years
under section 303(e)(3) of this Act and section
430(e)(3) of such Code, or

‘“(B) in the case of a multiemployer plan,
the outstanding balance of the amount of
waived funding deficiencies of the plan
waived before such date under section 302(c)
of this Act or section 412(d) of such Code (if
any), and

‘“(8) in the case of a multiemployer plan,
the outstanding balance of the amount of de-
creases in the minimum funding standard al-
lowed before such date under section 304(d) of
this Act or section 431(d) of such Code (if
any);’’;

(5) in section 4071 (29 U.S.C. 1371), by strik-
ing ““302(f)(4)”’ and inserting ‘‘303(k)(4)’’;

(6) in section 4243(a)(1)(B) (29 U.S.C.
1423(a)(1)(B)), by striking ¢302(a)”’ and insert-
ing ‘‘304(a)”’, and, in clause (i), by striking
¢“302(a)”’ and inserting ‘‘304(a)’’;

(7) in section 4243(f)(1) (29 U.S.C. 1423(f)(1)),
by striking “303(a)’’ and inserting *‘302(c)’’;

(8) in section 4243(f)(2) (29 U.S.C. 1423()(2)),
by striking ‘‘303(c)’’ and inserting ‘302(c)(3)’;
and

(9) in section 4243(g) (29 U.S.C. 1423(g)), by
striking ‘‘302(c)(3)”’ and inserting ‘304(c)(3)”’.

(c) AMENDMENTS TO REORGANIZATION PLAN
No. 4 oF 1978.—Section 106(b)(ii) of Reorga-
nization Plan No. 4 of 1978 (ratified and af-
firmed as law by Public Law 98-532 (98 Stat.
2705)) is amended by striking ‘‘302(c)(8)”’ and
inserting ¢302(d)(2)”’, by striking ‘‘304(a) and
(b)(2)(A)” and inserting ‘“304(d)(1), (d)(2), and
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(e)(2)(A)”’, and by striking ‘‘412(c)(8), (e), and
(H(2)(A)” and inserting 412(d)(2) and
431(d)(1), (d)(2), and (e)(2)(A)”.

(d) REPEAL OF EXPIRED AUTHORITY FOR
TEMPORARY VARIANCES.—Section 207 of such
Act (29 U.S.C. 1057) is repealed.

(e) EFFECTIVE DATE.—The amendments
made by this section shall apply to plan
years beginning after 2006.

SEC. 105. SPECIAL RULES FOR MULTIPLE EM-
PLOYER PLANS OF CERTAIN CO-
OPERATIVES.

(a) GENERAL RULE.—Except as provided in
this section, if a plan in existence on July 26,
2005, was an eligible cooperative plan for its
plan year which includes such date, the
amendments made by section 401 of this Act,
this subtitle, and subtitle B shall not apply
to plan years beginning before the earlier
of—

(1) the first plan year for which the plan
ceases to be an eligible cooperative plan, or

(2) January 1, 2017.

(b) INTEREST RATE.—In applying section
302(b)(5)(B) of the Employee Retirement In-
come Security Act of 1974 and section
412(b)(5)(B) of the Internal Revenue Code of
1986 (as in effect before the amendments
made by this subtitle and subtitle B) and in
applying section 4006(a)(3)(E)(iii) of such Act
(as in effect before the amendments made by
section 401) to an eligible cooperative plan
for plan years beginning after December 31,
2006, and before the first plan year to which
such amendments apply, the third segment
rate determined under section
303(h)(2)(C)(iii) of such Act and section
430(h)(2)(C)(iii) of such Code (as added by
such amendments) shall be used in lieu of
the interest rate otherwise used.

(¢) ELIGIBLE COOPERATIVE PLAN DEFINED.—
For purposes of this section, a plan shall be
treated as an eligible cooperative plan for a
plan year if the plan is maintained by more
than 1 employer and at least 85 percent of
the employers are—

(1) rural cooperatives (as defined in section
401(k)(7)(B) of such Code without regard to
clause (iv) thereof), or

(2) organizations which are—

(A) cooperative organizations described in
section 1381(a) of such Code which are more
than 50-percent owned by agricultural pro-
ducers or by cooperatives owned by agricul-
tural producers, or

(B) more than 50-percent owned, or con-
trolled by, one or more cooperative organiza-
tions described in subparagraph (A).

A plan shall also be treated as an eligible co-
operative plan for any plan year for which it
is described in section 210(a) of the Employee
Retirement Income Security Act of 1974 and
is maintained by a rural telephone coopera-
tive association described in section
3(40)(B)(v) of such Act.

SEC. 106. TEMPORARY RELIEF FOR CERTAIN RES-

CUED PLANS.

(a) GENERAL RULE.—Except as provided in
this section, if a plan in existence on July 26,
2005, was a rescued plan as of such date, the
amendments made by section 401 of this Act,
this subtitle, and subtitle B shall not apply
to plan years beginning before January 1,
2014.

(b) INTEREST RATE.—In applying section
302(b)(5)(B) of the Employee Retirement In-
come Security Act of 1974 and section
412(b)(5)(B) of the Internal Revenue Code of
1986 (as in effect before the amendments
made by this subtitle and subtitle B), and in
applying section 4006(a)(3)(E)(iii) of such Act
(as in effect before the amendments made by
section 401), to a rescued plan for plan years
beginning after December 31, 2006, and before
January 1, 2014, the third segment rate deter-
mined under section 303(h)(2)(C)(iii) of such
Act and section 430(h)(2)(C)(iii) of such Code
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(as added by such amendments) shall be used
in lieu of the interest rate otherwise used.

(c) RESCUED PLAN.—For purposes of this
section, the term ‘‘rescued plan’’ means a de-
fined benefit plan (other than a multiem-
ployer plan) to which section 302 of such Act
and section 412 of such Code apply and—

(1) which was sponsored by an employer
which was in bankruptcy, giving rise to a
claim by the Pension Benefit Guaranty Cor-
poration of at least $100,000,000, but not
greater than $150,000,000, and

(2) the sponsorship of which was assumed
by another employer that was not a member
of the same controlled group as the bankrupt
sponsor and the claim of the Pension Benefit
Guaranty Corporation was settled or with-
drawn in connection with the assumption of
the sponsorship.

Subtitle B—Amendments to Internal Revenue
Code of 1986
111. MODIFICATIONS OF THE MINIMUM
FUNDING STANDARDS.

(a) IN GENERAL.—Section 412 of the Inter-
nal Revenue Code of 1986 (relating to min-
imum funding standards) is amended to read
as follows:

“SEC. 412. MINIMUM FUNDING STANDARDS.

“(a) REQUIREMENT T0O MEET MINIMUM FUND-
ING STANDARD.—

‘(1) IN GENERAL.—A plan to which this sec-
tion applies shall satisfy the minimum fund-
ing standard applicable to the plan for any
plan year.

¢“(2) MINIMUM FUNDING STANDARD.—For pur-
poses of paragraph (1), a plan shall be treated
as satisfying the minimum funding standard
for a plan year if—

““(A) in the case of a defined benefit plan
which is a single-employer plan, the em-
ployer makes contributions to or under the
plan for the plan year which, in the aggre-
gate, are not less than the minimum re-
quired contribution determined under sec-
tion 430 for the plan for the plan year,

‘“(B) in the case of a money purchase pen-
sion plan which is a single-employer plan,
the employer makes contributions to or
under the plan for the plan year which are
required under the terms of the plan, and

‘(C) in the case of a multiemployer plan,
the employers make contributions to or
under the plan for the plan year which, in
the aggregate, are sufficient to ensure that
the plan does not have an accumulated fund-
ing deficiency under section 431 as of the end
of the plan year.

*“(b) PLANS TO WHICH SECTION APPLIES.—

‘(1) IN GENERAL.—Except as provided in
paragraphs (2) and (3), this section applies to
a plan if, for any plan year beginning on or
after the effective date of this section for
such plan under the Employee Retirement
Income Security Act of 1974—

‘‘(A) the plan included a trust which quali-
fied (or was determined by the Secretary to
have qualified) under section 401(a), or

‘(B) the plan satisfied (or was determined
by the Secretary to have satisfied) the re-
quirements of section 403(a).

‘(2) EXCEPTIONS.—This section shall not
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apply to—
‘““(A) any profit-sharing or stock bonus
plan,

‘(B) any insurance contract plan described
in subsection (g)(3),

“(C) any governmental plan (within the
meaning of section 414(d)),

‘(D) any church plan (within the meaning
of section 414(e)) with respect to which the
election provided by section 410(d) has not
been made,

‘“(E) any plan which has not, at any time
after September 2, 1974, provided for em-
ployer contributions, or

‘“(F) any plan established and maintained
by a society, order, or association described
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in section 501(c)(8) or (9), if no part of the
contributions to or under such plan are made
by employers of participants in such plan.

No plan described in subparagraph (C), (D),
or (F) shall be treated as a qualified plan for
purposes of section 401(a) unless such plan
meets the requirements of section 401(a)(7) as
in effect on September 1, 1974.

“(3) CERTAIN TERMINATED MULTIEMPLOYER
PLANS.—This section applies with respect to
a terminated multiemployer plan to which
section 4021 of the Employee Retirement In-
come Security Act of 1974 applies until the
last day of the plan year in which the plan
terminates (within the meaning of section
4041A(a)(2) of such Act).

“‘(c) LIABILITY FOR CONTRIBUTIONS.—

‘(1) IN GENERAL.—Except as provided in
paragraph (2), the amount of any contribu-
tion required by this section and any re-
quired installments under section 430(j) shall
be paid by any employer responsible for
making the contribution to or under the
plan.

‘(2) JOINT AND SEVERAL LIABILITY WHERE
EMPLOYER MEMBER OF CONTROLLED GROUP.—If
the employer referred to in paragraph (1) is
a member of a controlled group, each mem-
ber of such group shall be jointly and sever-
ally liable for payment of such contribution
or required installment.

“(d) VARIANCE FrROM MINIMUM FUNDING
STANDARDS.—

‘(1) WAIVER IN CASE OF BUSINESS HARD-
SHIP.—

“(A) IN GENERAL.—If—

‘(i) an employer is (or in the case of a mul-
tiemployer plan, 10 percent or more of the
number of employers contributing to or
under the plan are) unable to satisfy the
minimum funding standard for a plan year
without temporary substantial business
hardship (substantial business hardship in
the case of a multiemployer plan), and

‘“(i1) application of the standard would be
adverse to the interests of plan participants
in the aggregate,
the Secretary may, subject to subparagraph
(C), waive the requirements of subsection (a)
for such year with respect to all or any por-
tion of the minimum funding standard. The
Secretary of the Treasury shall not waive
the minimum funding standard with respect
to a plan for more than 3 of any 15 (56 of any
15 in the case of a multiemployer plan) con-
secutive plan years.

‘(B) EFFECTS OF WAIVER.—If a waiver is
granted under subparagraph (A) for any plan
year—

‘(i) in the case of a single-employer plan,
the minimum required contribution under
section 430 for the plan year shall be reduced
by the amount of the waived funding defi-
ciency and such amount shall be amortized
as required under section 430(e), and

‘“(ii) in the case of a multiemployer plan,
the funding standard account shall be cred-
ited under section 431(b)(3)(C) with the
amount of the waived funding deficiency and
such amount shall be amortized as required
under section 431(b)(2)(C).

“(C) WAIVER OF AMORTIZED PORTION NOT AL-
LOWED.—The Secretary may not waive under
subparagraph (A) any portion of the min-
imum funding standard under subsection (a)
for a plan year which is attributable to any
waived funding deficiency for any preceding
plan year.

‘(2) DETERMINATION OF BUSINESS HARD-
SHIP.—For purposes of this subsection, the
factors taken into account in determining
temporary substantial business hardship
(substantial business hardship in the case of
a multiemployer plan) shall include (but
shall not be limited to) whether or not—

““(A) the employer is operating at an eco-
nomic loss,
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‘“(B) there is substantial unemployment or
underemployment in the trade or business
and in the industry concerned,

‘(C) the sales and profits of the industry
concerned are depressed or declining, and

‘(D) it is reasonable to expect that the
plan will be continued only if the waiver is
granted.

¢“(3) WAIVED FUNDING DEFICIENCY.—For pur-
poses of this part, the term ‘waived funding
deficiency’ means the portion of the min-
imum funding standard under subsection (a)
(determined without regard to the waiver)
for a plan year waived by the Secretary and
not satisfied by employer contributions.

‘‘(4) SECURITY FOR WAIVERS FOR SINGLE-EM-
PLOYER PLANS, CONSULTATIONS.—

‘“(A) SECURITY MAY BE REQUIRED.—

‘(i) IN GENERAL.—Except as provided in
subparagraph (C), the Secretary may require
an employer maintaining a defined benefit
plan which is a single-employer plan (within
the meaning of section 4001(a)(15) of the Em-
ployee Retirement Income Security Act of
1974) to provide security to such plan as a
condition for granting or modifying a waiver
under paragraph (1).

‘(ii) SPECIAL RULES.—AnNy security pro-
vided under clause (i) may be perfected and
enforced only by the Pension Benefit Guar-
anty Corporation, or, at the direction of the
Corporation, by a contributing sponsor
(within the meaning of section 4001(a)(13) of
such Act) or a member of such sponsor’s con-
trolled group (within the meaning of section
4001(a)(14) of such Act).

‘“(B) CONSULTATION WITH THE PENSION BEN-
EFIT GUARANTY CORPORATION.—Except as pro-
vided in subparagraph (C), the Secretary
shall, before granting or modifying a waiver
under this subsection with respect to a plan
described in subparagraph (A)(i)—

‘(i) provide the Pension Benefit Guaranty
Corporation with—

“(I) notice of the completed application for
any waiver or modification, and

‘“(II) an opportunity to comment on such
application within 30 days after receipt of
such notice, and

‘“(ii) consider—

“(I) any comments of the Corporation
under clause (i)(II), and

“(II) any views of any employee organiza-

tion (within the meaning of section 3(4) of
such Act) representing participants in the
plan which are submitted in writing to the
Secretary of the Treasury in connection with
such application.
Information provided to the Corporation
under this subparagraph shall be considered
tax return information and subject to the
safeguarding and reporting requirements of
section 6103(p).

¢‘(C) EXCEPTION FOR CERTAIN WAIVERS.—

‘‘(i) IN GENERAL.—The preceding provisions
of this paragraph shall not apply to any plan
with respect to which the sum of—

“(I) the aggregate unpaid minimum re-
quired contributions for the plan year and
all preceding plan years, and

‘(IT) the present value of all waiver amor-
tization installments determined for the
plan year and succeeding plan years under
section 430(e)(2),

is less than $1,000,000.

‘“(ii) TREATMENT OF WAIVERS FOR WHICH AP-
PLICATIONS ARE PENDING.—The amount de-
scribed in clause (i)(I) shall include any in-
crease in such amount which would result if
all applications for waivers of the minimum
funding standard under this subsection
which are pending with respect to such plan
were denied.

¢“(iii) UNPAID MINIMUM REQUIRED CONTRIBU-
TION.—For purposes of this subparagraph—
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“(I) IN GENERAL.—The term ‘unpaid min-
imum required contribution’ means, with re-
spect to any plan year, any minimum re-
quired contribution under section 430 for the
plan year which is not paid on or before the
due date (as determined under section
430(j)(1)) for the plan year.

‘(IT) ORDERING RULE.—For purposes of sub-
clause (I), any payment to or under a plan
for any plan year shall be allocated first to
unpaid minimum required contributions for
all preceding plan years on a first-in, first-
out basis and then to the minimum required
contribution under section 430 for the plan
year.

‘“(5) SPECIAL RULES FOR SINGLE-EMPLOYER
PLANS.—

‘“(A) APPLICATION MUST BE SUBMITTED BE-
FORE DATE 2% MONTHS AFTER CLOSE OF
YEAR.—In the case of a single-employer plan,
no waiver may be granted under this sub-
section with respect to any plan for any plan
year unless an application therefor is sub-
mitted to the Secretary not later than the
15th day of the 3rd month beginning after the
close of such plan year.

‘(B) SPECIAL RULE IF EMPLOYER IS MEMBER
OF CONTROLLED GROUP.—In the case of a sin-
gle-employer plan, if an employer is a mem-
ber of a controlled group, the temporary sub-
stantial business hardship requirements of
paragraph (1) shall be treated as met only if
such requirements are met—

‘(i) with respect to such employer, and

‘“(ii) with respect to the controlled group

of which such employer is a member (deter-
mined by treating all members of such group
as a single employer).
The Secretary may provide that an analysis
of a trade or business or industry of a mem-
ber need not be conducted if the Secretary
determines such analysis is not necessary be-
cause the taking into account of such mem-
ber would not significantly affect the deter-
mination under this paragraph.

*“(6) ADVANCE NOTICE.—

‘“(A) IN GENERAL.—The Secretary shall, be-
fore granting a waiver under this subsection,
require each applicant to provide evidence
satisfactory to such Secretary that the ap-
plicant has provided notice of the filing of
the application for such waiver to each af-
fected party (as defined in section 4001(a)(21)
of the Employee Retirement Income Secu-
rity Act of 1974) other than the Pension Ben-
efit Guaranty Corporation and in the case of
a multiemployer plan, to each employer re-
quired to contribute to the plan under sub-
section (b)(1). Such notice shall include a de-
scription of the extent to which the plan is
funded for benefits which are guaranteed
under title IV of such Act and for benefit 1li-
abilities.

*“(B) CONSIDERATION OF RELEVANT INFORMA-
TION.—The Secretary shall consider any rel-
evant information provided by a person to
whom notice was given under subparagraph
(A).

“(T) RESTRICTION ON PLAN AMENDMENTS.—

‘“(A) IN GENERAL.—No amendment of a plan
which increases the liabilities of the plan by
reason of any increase in benefits, any
change in the accrual of benefits, or any
change in the rate at which benefits become
nonforfeitable under the plan shall be adopt-
ed if a waiver under this subsection or an ex-
tension of time under section 431(d) is in ef-
fect with respect to the plan, or if a plan
amendment described in subsection (e)(2) has
been made at any time in the preceding 24
months. If a plan is amended in violation of
the preceding sentence, any such waiver, or
extension of time, shall not apply to any
plan year ending on or after the date on
which such amendment is adopted.

‘(B) EXCEPTION.—Subparagraph (A) shall
not apply to any plan amendment which—
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‘(1) the Secretary determines to be reason-
able and which provides for only de minimis
increases in the liabilities of the plan,

‘‘(i1) only repeals an amendment described
in subsection (e)(2), or

‘“(iii) is required as a condition of quali-
fication under part I of subchapter D, of
chapter 1 of the Internal Revenue Code of
1986.

‘“(e) MISCELLANEOUS RULES.—For purposes
of this section—

‘(1) CHANGE IN METHOD OR YEAR.—If the
funding method, the valuation date, or a
plan year for a plan is changed, the change
shall take effect only if approved by the Sec-
retary.

‘(2) CERTAIN RETROACTIVE PLAN AMEND-
MENTS.—For purposes of this section, any
amendment applying to a plan year which—

““(A) is adopted after the close of such plan
year but no later than 2% months after the
close of the plan year (or, in the case of a
multiemployer plan, no later than 2 years
after the close of such plan year),

‘“(B) does not reduce the accrued benefit of
any participant determined as of the begin-
ning of the first plan year to which the
amendment applies, and

“(C) does not reduce the accrued benefit of
any participant determined as of the time of
adoption except to the extent required by
the circumstances,

shall, at the election of the plan adminis-
trator, be deemed to have been made on the
first day of such plan year. No amendment
described in this paragraph which reduces
the accrued benefits of any participant shall
take effect unless the plan administrator
files a notice with the Secretary notifying
him of such amendment and the Secretary
has approved such amendment, or within 90
days after the date on which such notice was
filed, failed to disapprove such amendment.
No amendment described in this subsection
shall be approved by the Secretary unless
the Secretary determines that such amend-
ment is necessary because of a temporary
substantial business hardship (as determined
under subsection (d)(2)) or a substantial busi-
ness hardship (as so determined) in the case
of a multiemployer plan and that a waiver
under subsection (d)(1) (or in the case of a
multiemployer plan, any extension of the
amortization period under section 431(d)) is
unavailable or inadequate.

¢“(3) CERTAIN INSURANCE CONTRACT PLANS.—
A plan is described in this paragraph if—

‘“(A) the plan is funded exclusively by the
purchase of individual insurance contracts,

‘“(B) such contracts provide for level an-
nual premium payments to be paid extending
not later than the retirement age for each
individual participating in the plan, and
commencing with the date the individual be-
came a participant in the plan (or, in the
case of an increase in benefits, commencing
at the time such increase becomes effective),

‘“(C) benefits provided by the plan are
equal to the benefits provided under each
contract at normal retirement age under the
plan and are guaranteed by an insurance car-
rier (licensed under the laws of a State to do
business with the plan) to the extent pre-
miums have been paid,

‘(D) premiums payable for the plan year,
and all prior plan years, under such con-
tracts have been paid before lapse or there is
reinstatement of the policy,

‘“(E) no rights under such contracts have
been subject to a security interest at any
time during the plan year, and

“(F) no policy loans are outstanding at any
time during the plan year.

A plan funded exclusively by the purchase of
group insurance contracts which are deter-
mined under regulations prescribed by the
Secretary to have the same characteristics
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as contracts described in the preceding sen-
tence shall be treated as a plan described in
this paragraph.

‘“(4) CONTROLLED GROUP.—For purposes of
this section and section 430, the term ‘con-
trolled group’ means any group treated as a

single employer under subsection (b), (c),
(m), or (o) of section 414.”’.
(b) EFFECTIVE DATE.—The amendment

made by this section shall apply to plan

years beginning after December 31, 2006.

SEC. 112. FUNDING RULES APPLICABLE TO SIN-

GLE-EMPLOYER PENSION PLANS.

Subchapter D of chapter 1 of the Internal

Revenue Code of 1986 (relating to deferred

compensation, etc.) is amended by adding at

the end the following new part:

“PART III—RULES RELATING TO MINIMUM
FUNDING STANDARDS AND BENEFIT
LIMITATION

¢430. Minimum funding standards for single-
employer defined benefit plans.
¢431. Minimum funding standards for multi-
employer plans.
“SEC. 430. MINIMUM FUNDING STANDARDS FOR
SINGLE-EMPLOYER DEFINED BEN-
EFIT PLANS.

‘“(a) MINIMUM REQUIRED CONTRIBUTION.—
For purposes of this section and section
412(a)(2)(A), except as provided in subsection
(f), the term ‘minimum required contribu-
tion’ means, with respect to any plan year of
a defined benefit plan which is a single em-
ployer plan—

‘(1) in any case in which the value of plan
assets of the plan (as reduced under sub-
section (f)(4)) is less than the funding target
of the plan for the plan year, the sum of—

“‘(A) the target normal cost of the plan for
the plan year,

‘“(B) the shortfall amortization charge (if
any) for the plan for the plan year deter-
mined under subsection (c¢), and

‘(C) the waiver amortization charge (Af
any) for the plan for the plan year as deter-
mined under subsection (e); or

‘(2) in any case in which the value of plan
assets of the plan (as reduced under sub-
section (f)(4)) equals or exceeds the funding
target of the plan for the plan year, the tar-
get normal cost of the plan for the plan year
reduced (but not below zero) by any such ex-
cess.

‘“(b) TARGET NORMAL CoST.—For purposes
of this section, except as provided in sub-
section (i)(2) with respect to plans in at-risk
status, the term ‘target normal cost’ means,
for any plan year, the present value of all
benefits which are expected to accrue or to
be earned under the plan during the plan
year. For purposes of this subsection, if any
benefit attributable to services performed in
a preceding plan year is increased by reason
of any increase in compensation during the
current plan year, the increase in such ben-
efit shall be treated as having accrued during
the current plan year.

‘‘(c) SHORTFALL AMORTIZATION CHARGE.—

‘(1) IN GENERAL.—For purposes of this sec-
tion, the shortfall amortization charge for a
plan for any plan year is the aggregate total
of the shortfall amortization installments
for such plan year with respect to the short-
fall amortization bases for such plan year
and each of the 6 preceding plan years.

‘(2) SHORTFALL AMORTIZATION INSTALL-
MENT.—For purposes of paragraph (1)—

‘‘(A) DETERMINATION.—The shortfall amor-
tization installments are the amounts nec-
essary to amortize the shortfall amortiza-
tion base of the plan for any plan year in
level annual installments over the T7-plan-
year period beginning with such plan year.

“(B) SHORTFALL INSTALLMENT.—The short-
fall amortization installment for any plan
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year in the 7-plan-year period under subpara-
graph (A) with respect to any shortfall amor-
tization base is the annual installment de-
termined under subparagraph (A) for that
year for that base.

‘(C) SEGMENT RATES.—In determining any
shortfall amortization installment under
this paragraph, the plan sponsor shall use
the segment rates determined under subpara-
graph (C) of subsection (h)(2), applied under
rules similar to the rules of subparagraph (B)
of subsection (h)(2).

‘“(3) SHORTFALL AMORTIZATION BASE.—For
purposes of this section, the shortfall amor-
tization base of a plan for a plan year is the
excess (if any) of—

‘“(A) the funding shortfall of such plan for
such plan year, over

‘“(B) the present value (determined using
the segment rates determined under subpara-
graph (C) of subsection (h)(2), applied under
rules similar to the rules of subparagraph (B)
of subsection (h)(2)) of the aggregate total of
the shortfall amortization installments and
waiver amortization installments which
have been determined for such plan year and
any succeeding plan year with respect to the
shortfall amortization bases and waiver am-
ortization bases of the plan for any plan year
preceding such plan year.

‘“(4) FUNDING SHORTFALL.—

‘“(A) IN GENERAL.—For purposes of this sec-
tion, except as provided in subparagraph (B),
the funding shortfall of a plan for any plan
year is the excess (if any) of—

‘(i) the funding target of the plan for the
plan year, over

‘“(ii) the value of plan assets of the plan (as
reduced under subsection (f)(4)) for the plan
year which are held by the plan on the valu-
ation date.

¢“(B) TRANSITION RULE FOR AMORTIZATION OF
FUNDING SHORTFALL.—

‘(i) IN GENERAL.—Solely for purposes of ap-
plying paragraph (3) in the case of plan years
beginning after 2006 and before 2011, only the
applicable percentage of the funding target
shall be taken into account under paragraph
(3)(A) in determining the funding shortfall
for the plan year.

‘“(ii) APPLICABLE PERCENTAGE.—For pur-
poses of subparagraph (A)—

‘““(I) IN GENERAL.—Except as provided in
subclause (II), the applicable percentage
shall be 93 percent for plan years beginning
in 2007, 96 percent for plan years beginning in
2008, and 100 percent for any succeeding plan
year.

‘(IT) SMALL PLANS.—In the case of a plan
described in subsection (g)(2)(B), the applica-
ble percentage shall be determined in accord-
ance with the following table:
“In the case of a plan

year beginning in

calendar year:

The applicable
percentage is—

2007 i 92
2008 .. 94
2009 .. 96
2010 ..eviiiee e 98

() EARLY DEEMED AMORTIZATION UPON AT-
TAINMENT OF FUNDING TARGET.—In any case
in which the funding shortfall of a plan for a
plan year is zero, for purposes of determining
the shortfall amortization charge for such
plan year and succeeding plan years, the
shortfall amortization bases for all preceding
plan years (and all shortfall amortization in-
stallments determined with respect to such
bases) shall be reduced to zero.

“(d) RULES RELATING TO FUNDING TAR-
GET.—For purposes of this section—

‘(1) FUNDING TARGET.—Except as provided
in subsection (i)(1) with respect to plans in
at-risk status, the funding target of a plan
for a plan year is the present value of all
benefits accrued or earned under the plan as
of the beginning of the plan year.
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‘“(2) FUNDING TARGET ATTAINMENT PERCENT-
AGE.—The ‘funding target attainment per-
centage’ of a plan for a plan year is the ratio
(expressed as a percentage) which—

““(A) the value of plan assets for the plan
year, bears to

“(B) the funding target of the plan for the
plan year (determined without regard to sub-
section (i)(1)).

‘‘(e) WAIVER AMORTIZATION CHARGE.—

‘(1) DETERMINATION OF WAIVER AMORTIZA-
TION CHARGE.—The waiver amortization
charge (if any) for a plan for any plan year
is the aggregate total of the waiver amorti-
zation installments for such plan year with
respect to the waiver amortization bases for
each of the 5 preceding plan years.

“(2) WAIVER AMORTIZATION INSTALLMENT.—
For purposes of paragraph (1)—

‘““(A) DETERMINATION.—The waiver amorti-
zation installments are the amounts nec-
essary to amortize the waiver amortization
base of the plan for any plan year in level an-
nual installments over a period of 5 plan
years beginning with the succeeding plan
year.

“(B) WAIVER INSTALLMENT.—The waiver
amortization installment for any plan year
in the 5-year period under subparagraph (A)
with respect to any waiver amortization base
is the annual installment determined under
subparagraph (A) for that year for that base.

‘(3) INTEREST RATE.—In determining any
waiver amortization installment under this
subsection, the plan sponsor shall use the
segment rates determined under subpara-
graph (C) of subsection (h)(2), applied under
rules similar to the rules of subparagraph (B)
of subsection (h)(2).

““(4) WAIVER AMORTIZATION BASE.—The
waiver amortization base of a plan for a plan
yvear is the amount of the waived funding de-
ficiency (if any) for such plan year under sec-
tion 412(d).

¢(5) EARLY DEEMED AMORTIZATION UPON AT-
TAINMENT OF FUNDING TARGET.—In any case
in which the funding shortfall of a plan for a
plan year is zero, for purposes of determining
the waiver amortization charge for such plan
year and succeeding plan years, the waiver
amortization bases for all preceding plan
yvears (and all waiver amortization install-
ments with respect to such bases) shall be re-
duced to zero.

“(f) USE OF PREFUNDING BALANCES TO SAT-
ISFY MINIMUM REQUIRED CONTRIBUTIONS.—

‘(1) IN GENERAL.—A plan sponsor may cred-
it any amount of a plan’s prefunding balance
for a plan year against the minimum re-
quired contribution for the plan year and the
amount of the contributions an employer is
required to make under section 412(c) for the
plan year shall be reduced by the amount so
credited. Any such amount shall be credited
on the first day of the plan year.

¢‘(2) PREFUNDING BALANCE.—

‘‘(A) BEGINNING BALANCE.—The beginning
balance of a prefunding balance maintained
by a plan shall be zero, except that if a plan
was in effect for a plan year beginning in 2006
and had a positive balance in the funding
standard account under section 412(b) (as in
effect for such plan year) as of the end of
such plan year, the beginning balance for the
plan for its first plan year beginning after
2006 shall be such positive balance.

“(B) INCREASES.—

‘(i) IN GENERAL.—As of the first day of
each plan year beginning after 2007, the
prefunding balance of a plan shall be in-
creased by the excess (if any) of—

“(I) the aggregate amount of employer
contributions to the plan for the preceding
plan year, over

‘“(IT) the minimum required contribution
for the preceding plan year.

¢(i1) ADJUSTMENTS FOR INTEREST.—ANy ex-
cess contributions under clause (i) shall be
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properly adjusted for interest accruing for
the periods between the first day of the cur-
rent plan year and the dates on which the ex-
cess contributions were made, determined by
using the effective interest rate for the pre-
ceding plan year and by treating contribu-
tions as being first used to satisfy the min-
imum required contribution.

C(iii) CERTAIN CONTRIBUTIONS DIS-
REGARDED.—Any contribution which is re-
quired to be made under section 436 in addi-
tion to any contribution required under this
section shall not be taken into account for
purposes of clause (i).

‘(C) DECREASES.—As of the first day of
each plan year after 2007, the prefunding bal-
ance of a plan shall be decreased (but not
below zero) by the amount of the balance
credited under paragraph (1) against the
minimum required contribution of the plan
for the preceding plan year.

‘(D) ADJUSTMENTS FOR INVESTMENT EXPERI-
ENCE.—In determining the prefunding bal-
ance of a plan as of the first day of the plan
year, the plan sponsor shall, in accordance
with regulations prescribed by the Sec-
retary, adjust such balance to reflect the
rate of return on plan assets for the pre-
ceding plan year. Notwithstanding sub-
section (g)(3), such rate of return shall be de-
termined on the basis of fair market value
and shall properly take into account, in ac-
cordance with such regulations, all contribu-
tions, distributions, and other plan pay-
ments made during such period.

¢“(3) LIMITATION FOR UNDERFUNDED PLANS.—

“‘(A) IN GENERAL.—If the ratio (expressed as
a percentage) for any plan year which—

‘(i) the value of plan assets for the pre-
ceding plan year, bears to

‘‘(ii) the funding target of the plan for the
preceding plan year (determined without re-
gard to subsection (i)(1)),
is less than 80 percent, the preceding provi-
sions of this subsection shall not apply un-
less employers liable for contributions to the
plan under section 412(c) make contributions
to the plan for the plan year in an aggregate
amount not less than the amount deter-
mined under subparagraph (B). Any con-
tribution required by this subparagraph may
not be reduced by any credit otherwise al-
lowable under paragraph (1).

‘‘(B) APPLICABLE AMOUNT.—The amount de-
termined under this subparagraph for any
plan year is the greater of—

‘(i) the target normal cost of the plan for
the plan year, or

‘“(ii) 25 percent of the minimum required
contribution under subsection (a) for the
plan year without regard to this subsection.

‘“(4) REDUCTION IN VALUE OF ASSETS.—Sole-
ly for purposes of applying subsections (a)
and (c)(4)(A)(ii) in determining the minimum
required contribution under this section, the
value of the plan assets otherwise deter-
mined without regard to this paragraph shall
be reduced by the amount of the prefunding
balance under this subsection.

‘(g) VALUATION OF PLAN ASSETS AND LI-
ABILITIES.—

(1) TIMING OF DETERMINATIONS.—Except as
otherwise provided under this subsection, all
determinations under this section for a plan
year shall be made as of the valuation date
of the plan for such plan year.

‘(2) VALUATION DATE.—For purposes of this
section—

‘““(A) IN GENERAL.—Except as provided in
subparagraph (B), the valuation date of a
plan for any plan year shall be the first day
of the plan year.

‘(B) EXCEPTION FOR SMALL PLANS.—If, on
each day during the preceding plan year, a
plan had 100 or fewer participants, the plan
may designate any day during the plan year
as its valuation date for such plan year and
succeeding plan years. For purposes of this
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subparagraph, all defined benefit plans
(other than multiemployer plans) main-
tained by the same employer (or any member
of such employer’s controlled group) shall be
treated as 1 plan, but only employees of such
employer or member shall be taken into ac-
count.

¢(C) APPLICATION OF CERTAIN RULES IN DE-
TERMINATION OF PLAN SIZE.—For purposes of
this paragraph—

‘(1) PLANS NOT IN EXISTENCE IN PRECEDING
YEAR.—In the case of the first plan year of
any plan, subparagraph (B) shall apply to
such plan by taking into account the number
of participants that the plan is reasonably
expected to have on days during such first
plan year.

‘‘(ii) PREDECESSORS.—Any reference in sub-
paragraph (B) to an employer shall include a
reference to any predecessor of such em-
ployer.

¢“(3) DETERMINATION OF VALUE OF PLAN AS-
SETS.—For purposes of this section—

‘““(A) IN GENERAL.—Except as provided in
subparagraph (B), the value of plan assets
shall be the fair market value of the assets.

‘‘(B) AVERAGING ALLOWED.—A plan may de-
termine the value of plan assets on the basis
of any reasonable actuarial method of valu-
ation providing for the averaging of fair mar-
ket values, but only if such method—

‘(i) is permitted under regulations pre-
scribed by the Secretary, and

‘“(ii) does not provide for averaging of such
values over more than the period beginning
on the last day of the 12th month preceding
the valuation date and ending on the valu-
ation date (or a similar period in the case of
a valuation date which is not the 1st day of
a month).

‘(4) ACCOUNTING FOR CONTRIBUTION RE-
CEIPTS.—For purposes of determining the
value of assets under paragraph (3)—

““(A) PRIOR YEAR CONTRIBUTIONS.—If—

‘(i) an employer makes any contribution
to the plan after the valuation date for the
plan year in which the contribution is made,
and

‘‘(ii) the contribution is for a preceding
plan year,
the contribution shall be taken into account
as an asset of the plan as of the valuation
date, except that in the case of any plan year
beginning after 2007, only the present value
(determined as of the valuation date) of such
contribution may be taken into account. For
purposes of the preceding sentence, present
value shall be determined using the effective
interest rate for the preceding plan year to
which the contribution is properly allocable.

‘(B) SPECIAL RULE FOR CURRENT YEAR CON-
TRIBUTIONS MADE BEFORE VALUATION DATE.—If
any contributions for any plan year are
made to or under the plan during the plan
year but before the valuation date for the
plan year, the assets of the plan as of the
valuation date shall not include—

‘(i) such contributions, and

‘“(ii) interest on such contributions for the
period between the date of the contributions
and the valuation date, determined by using
the effective interest rate for the plan year.

“(h) ACTUARIAL ASSUMPTIONS AND METH-
oDS.—

‘(1 IN GENERAL.—Subject to this sub-
section, the determination of any present
value or other computation under this sec-
tion shall be made on the basis of actuarial
assumptions and methods—

‘““(A) each of which is reasonable (taking
into account the experience of the plan and
reasonable expectations), and

‘“(B) which, in combination, offer the actu-
ary’s best estimate of anticipated experience
under the plan.

*“(2) INTEREST RATES.—

“(A) EFFECTIVE INTEREST RATE.—For pur-
poses of this section, the term ‘effective in-
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terest rate’ means, with respect to any plan
for any plan year, the single rate of interest
which, if used to determine the present value
of the plan’s accrued or earned benefits re-
ferred to in subsection (d)(1), would result in
an amount equal to the funding target of the
plan for such plan year.

‘“(B) INTEREST RATES FOR DETERMINING
FUNDING TARGET.—For purposes of deter-
mining the funding target of a plan for any
plan year, the interest rate used in deter-
mining the present value of the benefits of
the plan shall be—

“(i) in the case of benefits reasonably de-
termined to be payable during the 5-year pe-
riod beginning on the first day of the plan
year, the first segment rate with respect to
the applicable month,

‘“(ii) in the case of benefits reasonably de-
termined to be payable during the 15-year pe-
riod beginning at the end of the period de-
scribed in clause (i), the second segment rate
with respect to the applicable month, and

‘‘(iii) in the case of benefits reasonably de-
termined to be payable after the period de-
scribed in clause (ii), the third segment rate
with respect to the applicable month.

‘(C) SEGMENT RATES.—For purposes of this
paragraph—

‘(i) FIRST SEGMENT RATE.—The term ‘first
segment rate’ means, with respect to any
month, the single rate of interest which
shall be determined by the Secretary for
such month on the basis of the corporate
bond yield curve for such month, taking into
account only that portion of such yield curve
which is based on bonds maturing during the
5-year period commencing with such month.

‘(i) SECOND SEGMENT RATE.—The term
‘second segment rate’ means, with respect to
any month, the single rate of interest which
shall be determined by the Secretary for
such month on the basis of the corporate
bond yield curve for such month, taking into
account only that portion of such yield curve
which is based on bonds maturing during
each of the years in the 15-year period begin-
ning at the end of the period described in
clause (i).

“(iii) THIRD SEGMENT RATE.—The term
‘third segment rate’ means, with respect to
any month, the single rate of interest which
shall be determined by the Secretary for
such month on the basis of the corporate
bond yield curve for such month, taking into
account only that portion of such yield curve
which is based on bonds maturing during pe-
riods beginning after the period described in
clause (ii).

‘(D) CORPORATE BOND YIELD CURVE.—The
term ‘corporate bond yield curve’ means,
with respect to any month, a yield curve
which is prescribed by the Secretary for such
month and which reflects the average, for
the 12-month period ending with the month
preceding such month, of yields on invest-
ment grade corporate bonds with varying
maturities.

‘“(E) APPLICABLE MONTH.—For purposes of
this paragraph, the term ‘applicable month’
means, with respect to any plan for any plan
year, the month which includes the valu-
ation date of such plan for such plan year or,
at the election of the plan administrator,
any of the 4 months which precede such
month. Any election made under this sub-
paragraph shall apply to the plan year for
which the election is made and all suc-
ceeding plan years, unless the election is re-
voked with the consent of the Secretary.

“(F) PUBLICATION REQUIREMENTS.—The Sec-
retary shall publish for each month the cor-
porate bond yield curve for such month and
each of the rates determined under this para-
graph for such month. The Secretary shall
also publish a description of the method-
ology used to determine such yield curve and
such rates which is sufficiently detailed to
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enable plans to make reasonable projections
regarding the yield curve and such rates for
future months based on the plan’s projection
of future interest rates.

¢(G) TRANSITION RULE.—

‘(i) IN GENERAL.—Notwithstanding the pre-
ceding provisions of this paragraph, for plan
years beginning in 2007 or 2008, the first, sec-
ond, or third segment rate for a plan with re-
spect to any month shall be equal to the sum
of—

“(I) the product of such rate for such
month determined without regard to this
subparagraph, multiplied by the applicable
percentage, and

‘“(II) the product of the rate determined
under the rules of section 412(b)(5)(B)(ii)(1I)
(as in effect for plan years beginning in 2006),
multiplied by a percentage equal to 100 per-
cent minus the applicable percentage.

‘(i) APPLICABLE PERCENTAGE.—For pur-
poses of clause (i), the applicable percentage
is 33% percent for plan years beginning in
2007 and 66%5 percent for plan years beginning
in 2008.

‘“(3) MORTALITY TABLES.—

‘““(A) IN GENERAL.—Except as provided in
subparagraphs (C) and (D), the mortality
table used in determining any present value
or making any computation under this sec-
tion shall be the RP-2000 Combined Mor-
tality Table, using Scale AA, as published by
the Society of Actuaries, as in effect on the
date of the enactment of the Pension Secu-
rity and Transparency Act of 2005 and as re-
vised from time to time under subparagraph
(B).

‘‘(B) PERIODIC REVISION.—The Secretary
shall (at least every 10 years) make revisions
in any table in effect under subparagraph (A)
to reflect the actual experience of pension
plans and projected trends in such experi-
ence.

¢“(C) SUBSTITUTE MORTALITY TABLE.—

‘(i) IN GENERAL.—Upon request by the plan
sponsor and approval by the Secretary, a
mortality table which meets the require-
ments of clause (ii) shall be used in deter-
mining any present value or making any
computation under this section during the
10-consecutive plan year period specified in
the request. A mortality table described in
this clause shall cease to be in effect if the
plan actuary determines at any time that
such table does not meet the requirements of
clause (ii).

‘(i) REQUIREMENTS.—A mortality table
meets the requirements of this clause if the
Secretary determines that—

‘“(I) there is a sufficient number of plan
participants, and the pension plans have
been maintained for a sufficient period of
time, to have credible information necessary
for purposes of subclause (II),

‘“(IT) such table reflects the actual experi-
ence of the pension plans maintained by the
sponsor and projected trends in general mor-
tality experience,

‘(ITI) except as provided by the Secretary,
such table will be used by all plans main-
tained by the plan sponsor and all members
of any controlled group which includes the
plan sponsor, and

“(IV) such table is significantly different
from the table described in subparagraph (A).

‘‘(iii) DEADLINE FOR DISPOSITION OF APPLI-
CATION.—Any mortality table submitted to
the Secretary for approval under this sub-
paragraph shall be treated as in effect for the
first plan year in the 10-year period described
in clause (i) unless the Secretary, during the
180-day period beginning on the date of such
submission, disapproves of such table and
provides the reasons that such table fails to
meet the requirements of clause (ii). The 180-
day period shall be extended for any period
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during which the Secretary has requested in-
formation from the plan sponsor and such in-
formation has not been provided.

‘(D) SEPARATE MORTALITY TABLES FOR THE
DISABLED.—Notwithstanding subparagraph
(A)—

‘(i) IN GENERAL.—The Secretary shall es-
tablish mortality tables which may be used
(in lieu of the tables under subparagraph (A))
under this subsection for individuals who are
entitled to benefits under the plan on ac-
count of disability. The Secretary shall es-
tablish separate tables for individuals whose
disabilities occur in plan years beginning be-
fore January 1, 1995, and for individuals
whose disabilities occur in plan years begin-
ning on or after such date.

‘‘(ii) SPECIAL RULE FOR DISABILITIES OCCUR-
RING AFTER 1994.—In the case of disabilities
occurring in plan years beginning after De-
cember 31, 1994, the tables under clause (i)
shall apply only with respect to individuals
described in such subclause who are disabled
within the meaning of title II of the Social
Security Act and the regulations thereunder.

‘“(iii) PERIODIC REVISION.—The Secretary
shall (at least every 10 years) make revisions
in any table in effect under clause (i) to re-
flect the actual experience of pension plans
and projected trends in such experience.

‘‘(E) TRANSITION RULE.—Under regulations
of the Secretary, any difference in present
value resulting from any differences in as-
sumptions as set forth in the mortality table
specified in subparagraph (A) and assump-
tions as set forth in the mortality table de-
scribed in section 412(1)(7)(C)(ii) (as in effect
for plan years beginning in 2006) shall be
phased in ratably over the first period of 5
plan years beginning in or after 2007 so as to
be fully effective for the fifth plan year.

‘“(4) PROBABILITY OF BENEFIT PAYMENTS IN
THE FORM OF LUMP SUMS OR OTHER OPTIONAL
FORMS.—For purposes of determining any
present value or making any computation
under this section, there shall be taken into
account—

‘““(A) the probability that future benefit
payments under the plan will be made in the
form of optional forms of benefits provided
under the plan (including lump sum distribu-
tions, determined on the basis of the plan’s
experience and other related assumptions),
and

‘“(B) any difference in the present value of
such future benefit payments resulting from
the use of actuarial assumptions, in deter-
mining benefit payments in any such op-
tional form of benefits, which are different
from those specified in this subsection.

*“(5) APPROVAL OF LARGE CHANGES IN ACTU-
ARIAL ASSUMPTIONS.—

‘‘(A) IN GENERAL.—No actuarial assumption
used to determine the funding target for a
plan to which this paragraph applies may be
changed without the approval of the Sec-
retary.

“(B) PLANS TO WHICH PARAGRAPH APPLIES.—
This paragraph shall apply to a plan only if—

‘(i) the aggregate unfunded benefits as of
the close of the preceding plan year (as de-
termined under section 4006(a)(3)(E)(iii) of
the Employee Retirement Income Security
Act of 1974) of such plan and all other plans
maintained by the contributing sponsors (as
defined in section 4001(a)(13) of such Act) and
members of such sponsors’ controlled groups
(as defined in section 4001(a)(14) of such Act)
which are covered by title IV of such Act
(disregarding plans with no unfunded bene-
fits) exceed $50,000,000; and

‘(ii) the change in assumptions (deter-
mined after taking into account any changes
in interest rate and mortality table) results
in a decrease in the funding shortfall of the
plan for the current plan year that exceeds
$50,000,000, or that exceeds $5,000,000 and that

CONGRESSIONAL RECORD — SENATE

is 5 percent or more of the funding target of
the plan before such change.

‘(i) SPECIAL RULES FOR AT-RISK PLANS.—

‘(1) FUNDING TARGET FOR PLANS IN AT-RISK
STATUS.—

‘““(A) IN GENERAL.—In the case of a plan to
which this subsection applies for a plan year,
the funding target of the plan for the plan
year is equal to the present value of all li-
abilities to participants and their bene-
ficiaries under the plan for the plan year, as
determined by using the additional actuarial
assumptions described in subparagraph (B).

““(B) ADDITIONAL ACTUARIAL ASSUMPTIONS.—
The actuarial assumptions described in this
subparagraph are as follows:

‘“(i) All employees who are not otherwise
assumed to retire as of the valuation date
but who will be eligible to elect benefits dur-
ing the plan year and the 7 succeeding plan
years shall be assumed to retire at the ear-
liest retirement date under the plan but not
before the end of the plan year for which the
at-risk target liability and at-risk target
normal cost are being determined.

‘“(ii) All employees shall be assumed to
elect the retirement benefit available under
the plan at the assumed retirement age (de-
termined after application of clause (i))
which would result in the highest present
value of liabilities.

“(2) TARGET NORMAL COST OF AT-RISK
PLANS.—In the case of a plan to which this
subsection applies for a plan year, the target
normal cost of the plan for such plan year
shall be equal to the present value of all ben-
efits which are expected to accrue or be
earned under the plan during the plan year,
determined using the additional actuarial
assumptions described in paragraph (1)(B).

‘“(3) MINIMUM AMOUNT.—In no event shall—

‘“(A) the at-risk target liability be less
than the target liability, as determined
without regard to this subsection, or

‘“(B) the at-risk target normal cost be less
than the target normal cost, as determined
without regard to this subsection.

‘(4) DETERMINATION OF AT-RISK STATUS.—
For purposes of this subsection, a plan is in
at-risk status for a plan year if—

‘““(A) the plan is maintained by a finan-
cially-weak employer, and

‘(B) the funding target attainment per-
centage for the plan year is less than 93 per-
cent.

¢“(5) FINANCIALLY-WEAK EMPLOYER.—

‘‘(A) IN GENERAL.—For purposes of this sub-
section, the term ‘financially-weak em-
ployer’ means any employer if—

‘(i) as of the valuation date for each of the
yvears during a period of at least 3 consecu-
tive plan years ending with the plan year—

“(I) the employer has an outstanding sen-
ior unsecured debt instrument which is rated
lower than investment grade by each of the
nationally recognized statistical rating orga-
nizations for corporate bonds that has issued
a credit rating for such instrument, or

‘“(IT) if no such debt instrument has been
rated by such an organization but 1 or more
of such organizations has made an issuer
credit rating for such employer, all such or-
ganizations which have so rated the em-
ployer have rated such employer lower than
investment grade, and

‘“(ii) at least 2 of the years during such pe-
riod are deterioration years.

If an employer is treated as a financially-
weak employer for any plan year, clause (ii)
shall not apply in determining whether the
employer is so treated for any succeeding
plan year in any continuous period of plan
years for which the employer is treated as a
financially-weak employer.

¢“(B) CONTROLLED GROUP EXCEPTION.—If an
employer treated as a financially-weak em-
ployer under subparagraph (A) is a member
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of a controlled group (as defined in section
412(e)(4)), the employer shall not be treated
as a financially-weak employer if a signifi-
cant member (as determined under regula-
tions prescribed by the Secretary) of such
group has an outstanding senior unsecured
debt instrument that is rated as being in-
vestment grade by an organization described
in subparagraph (A).

‘(C) EMPLOYERS WITH NO RATINGS.—If—

‘(i) an employer has no debt instrument
described in subparagraph (A)(i) which was
rated by an organization described in such
subparagraph, and

‘(ii) no such organization has made an
issuer credit rating for such employer,
then such employer shall only be treated as
a financially-weak employer to the extent
provided in regulations prescribed by the
Secretary.

‘(6) DETERMINATION OF DETERIORATION
YEAR.—For purposes of paragraph (5), the
term ‘deterioration year’ means any year
during the period described in paragraph
(5)(A)(i) for which the rating described in
subclause (I) or (II) of paragraph (5)(A)(1) by
each organization is either—

““(A) lower than the lowest rating of the
employer by such organization for a pre-
ceding year in such period, or

‘(B) the lowest rating used by such organi-
zation.

“(7) YEARS BEFORE EFFECTIVE DATE.—For
purposes of paragraphs (5) and (6), plan years
beginning before 2007 shall not be taken into
account.

¢‘(8) TRANSITION BETWEEN APPLICABLE FUND-
ING TARGETS AND BETWEEN APPLICABLE TAR-
GET NORMAL COSTS.—

‘“‘(A) IN GENERAL.—In any case in which a
plan which is in at-risk status for a plan year
has been in such status for a consecutive pe-
riod of fewer than 5 plan years, the applica-
ble amount of the funding target and of the
target normal cost shall be, in lieu of the
amount determined without regard to this
paragraph, the sum of—

‘(i) the amount determined under this sec-
tion without regard to this subsection, plus

‘“(ii) the transition percentage for such
plan year of the excess of the amount deter-
mined under this subsection (without regard
to this paragraph) over the amount deter-
mined under this section without regard to
this subsection.

‘(B) IMPROVEMENT YEARS NOT TAKEN INTO
ACCOUNT.—

‘(i) IN GENERAL.—An improvement year
shall not be taken into account in deter-
mining any consecutive period of plan years
for purposes of subparagraph (A).

*‘(ii) APPLICATION OF SUBSECTION AFTER IM-
PROVEMENT YEAR ENDS.—Plan years imme-
diately before and after an improvement
year (or consecutive period of improvement
years) shall be treated as consecutive for
purposes of subparagraph (A).

‘“(iii) IMPROVEMENT YEAR.—For purposes of
this subparagraph, the term ‘improvement
year’ means any plan year for which any rat-
ing described in subclause (I) or (II) of para-
graph (5)(A)(i) is higher than such rating for
the preceding plan year.

‘“(C) TRANSITION PERCENTAGE.—For pur-
poses of subparagraph (A), the transition
percentage shall be determined in accord-
ance with the following table:

“If the consecutive
number of years
(including the plan
year) the plan is in
at-risk status is—

The transition
percentage is—

PPN 20
2 40
B 60
S PPN 80.
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‘(D) YEARS BEFORE EFFECTIVE DATE.—For
purposes of this paragraph, plan years begin-
ning before 2007 shall not be taken into ac-
count.

“(9) PLANS TO WHICH SUBSECTION APPLIES.—

‘““(A) IN GENERAL.—Except as provided in
this paragraph, this subsection shall apply to
any plan to which this section applies and
which is in at-risk status for the plan year.

‘“(B) EXCEPTION FOR SMALL PLANS.—This
subsection shall not apply to a plan for a
plan year if the plan was described in sub-
section (g)(2)(B) for the preceding plan year,
determined by substituting ‘500’ for ‘100°.

¢(C) EXCEPTION FOR PLANS MAINTAINED BY
CERTAIN COOPERATIVES.—This subsection
shall not apply to an eligible cooperative
plan described in subparagraph (D).

‘(D) ELIGIBLE COOPERATIVE PLAN DE-
FINED.—For purposes of subparagraph (C), a
plan shall be treated as an eligible coopera-
tive plan for a plan year if the plan is main-
tained by more than 1 employer and at least
85 percent of the employers are—

‘(i) rural cooperatives (as defined in sec-
tion 401(k)(7)(B) without regard to clause (iv)
thereof), or

‘‘(ii) organizations which are—

““(I) cooperative organizations described in
section 1381(a) which are more than 50-per-
cent owned by agricultural producers or by
cooperatives owned by agricultural pro-
ducers, or

“(IT) more than 50-percent owned, or con-
trolled by, one or more cooperative organiza-
tions described in subclause (I).

A plan shall also be treated as an eligible co-
operative plan for any plan year for which it
is described in section 210(a) of the Employee
Retirement Income Security Act of 1974 and
is maintained by a rural telephone coopera-
tive association described in section
3(40)(B)(v) of such Act.

‘“(E) EXCEPTION FOR PLANS SECURED BY
THIRD PARTIES BOUND BY PBGC AGREEMENTS.—
This subsection shall not apply to any plan
if—

‘(i) a person other than the employer obli-
gated to contribute under the plan is, under
the terms of an agreement with the Pension
Benefit Guaranty Corporation, liable for any
failure of the employer to meet its obliga-
tion to pay any minimum required contribu-
tion or termination liability with respect to
the plan; and

‘‘(ii) such person is not a financially-weak
employer under paragraph (5).

“(j) PAYMENT OF MINIMUM REQUIRED CON-
TRIBUTIONS.—

‘(1) IN GENERAL.—For purposes of this sec-
tion, the due date for any payment of any
minimum required contribution for any plan
year shall be 8% months after the close of
the plan year.

‘(2) INTEREST.—Any payment required
under paragraph (1) for a plan year made
after the valuation date for such plan year
shall be increased by interest for the period
from the valuation date to the payment
date, determined by using the effective rate
of interest for the plan for such plan year.

¢“(3) ACCELERATED QUARTERLY CONTRIBUTION
SCHEDULE FOR UNDERFUNDED PLANS.—

“(A) INTEREST PENALTY FOR FAILURE TO
MEET ACCELERATED QUARTERLY PAYMENT
SCHEDULE.—A plan shall make the required
installments under this paragraph for a plan
year if the plan had a funding shortfall for
the preceding plan year. If the required in-
stallment is not paid in full, then the min-
imum required contribution for the plan
year (as increased under paragraph (2)) shall
be further increased by an amount equal to
the interest on the amount of the under-
payment for the period of the underpayment,
using an interest rate equal to the excess
of—
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‘(i) 175 percent of the Federal mid-term
rate (as in effect under section 1274 for the
1st month of such plan year), over

‘“(i1) the effective rate of interest for the
plan for the plan year.

“(B) AMOUNT OF UNDERPAYMENT, PERIOD OF
UNDERPAYMENT.—For purposes of subpara-
graph (A)—

‘(i) AMOUNT.—The amount of the under-
payment shall be the excess of—

‘“(I) the required installment, over

‘“(IT) the amount (if any) of the installment
contributed to or under the plan on or before
the due date for the installment.

‘(i) PERIOD OF UNDERPAYMENT.—The pe-
riod for which any interest is charged under
this paragraph with respect to any portion of
the underpayment shall run from the due
date for the installment to the date on which
such portion is contributed to or under the
plan.

¢‘(iii) ORDER OF CREDITING CONTRIBUTIONS.—
For purposes of clause (i)(II), contributions
shall be credited against unpaid required in-
stallments in the order in which such install-
ments are required to be paid.

“(C) NUMBER OF REQUIRED INSTALLMENTS;
DUE DATES.—For purposes of this paragraph—

‘(i) PAYABLE IN 4 INSTALLMENTS.—There
shall be 4 required installments for each plan
year.

“(ii) TIME FOR PAYMENT OF INSTALL-
MENTS.—The due dates for required install-
ments are set forth in the following table:

In the case of the following
required installment:

The due date is:

April 15

July 15

October 15

January 15 of
the following
year.

‘(D) AMOUNT OF REQUIRED INSTALLMENT.—
For purposes of this paragraph—

‘(i) IN GENERAL.—The amount of any re-
quired installment shall be 25 percent of the
required annual payment.

‘‘(ii) REQUIRED ANNUAL PAYMENT.—For pur-
poses of clause (i), the term ‘required annual
payment’ means the lesser of—

‘() 90 percent of the minimum required
contribution (without regard to any waiver
under section 302(c)) to the plan for the plan
year under this section, or

‘“(IT) in the case of a plan year beginning
after 2007, 100 percent of the minimum re-
quired contribution (without regard to any
waiver under section 302(c)) to the plan for
the preceding plan year.

Subclause (II) shall not apply if the pre-
ceding plan year referred to in such clause
was not a year of 12 months.

“(E) FISCAL YEARS AND SHORT YEARS.—

‘(i) FISCAL YEARS.—In applying this para-
graph to a plan year beginning on any date
other than January 1, there shall be sub-
stituted for the months specified in this
paragraph, the months which correspond
thereto.

‘(ii) SHORT PLAN YEAR.—This subparagraph
shall be applied to plan years of less than 12
months in accordance with regulations pre-
scribed by the Secretary of the Treasury.

¢‘(4) LIQUIDITY REQUIREMENT IN CONNECTION
WITH QUARTERLY CONTRIBUTIONS.—

‘“(A) IN GENERAL.—A plan to which this
paragraph applies shall be treated as failing
to pay the full amount of any required in-
stallment under paragraph (3) to the extent
that the value of the liquid assets paid in
such installment is less than the liquidity
shortfall (whether or not such liquidity
shortfall exceeds the amount of such install-
ment required to be paid but for this para-
graph).

¢(B) PLANS TO WHICH PARAGRAPH APPLIES.—
This paragraph shall apply to a plan which—
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‘(i) is required to pay installments under
paragraph (3) for a plan year, and

‘“(ii) has a liquidity shortfall for any quar-
ter during such plan year.

¢(C) PERIOD OF UNDERPAYMENT.—For pur-
poses of paragraph (3)(A), any portion of an
installment that is treated as not paid under
subparagraph (A) shall continue to be treat-
ed as unpaid until the close of the quarter in
which the due date for such installment oc-
curs.

‘(D) LIMITATION ON INCREASE.—If the
amount of any required installment is in-
creased by reason of subparagraph (A), in no
event shall such increase exceed the amount
which, when added to prior installments for
the plan year, is necessary to increase the
funding target attainment percentage of the
plan for the plan year (taking into account
the expected increase in funding target due
to benefits accruing or earned during the
plan year) to 100 percent.

‘“‘(E) DEFINITIONS.—For purposes of this
subparagraph:

‘(i) LIQUIDITY SHORTFALL.—The term ‘li-
quidity shortfall’ means, with respect to any
required installment, an amount equal to the
excess (as of the last day of the quarter for
which such installment is made) of—

‘() the base amount with respect to such
quarter, over

‘(IT) the value (as of such last day) of the
plan’s liquid assets.

¢(ii) BASE AMOUNT.—

‘(I) IN GENERAL.—The term ‘base amount’
means, with respect to any quarter, an
amount equal to 3 times the sum of the ad-
justed disbursements from the plan for the 12
months ending on the last day of such quar-
ter.

‘(II) SPECIAL RULE.—If the amount deter-
mined under subclause (I) exceeds an amount
equal to 2 times the sum of the adjusted dis-
bursements from the plan for the 36 months
ending on the last day of the quarter and an
enrolled actuary certifies to the satisfaction
of the Secretary that such excess is the re-
sult of nonrecurring circumstances, the base
amount with respect to such quarter shall be
determined without regard to amounts re-
lated to those nonrecurring circumstances.

¢‘(iii) DISBURSEMENTS FROM THE PLAN.—The
term ‘disbursements from the plan’ means
all disbursements from the trust, including
purchases of annuities, payments of single
sums and other benefits, and administrative
expenses.

“(iv) ADJUSTED DISBURSEMENTS.—The term
‘adjusted disbursements’ means disburse-
ments from the plan reduced by the product
of—

‘() the plan’s funding target attainment
percentage for the plan year, and

‘“(IT) the sum of the purchases of annuities,
payments of single sums, and such other dis-
bursements as the Secretary shall provide in
regulations.

‘(v) LIQUID ASSETS.—The term ‘liquid as-
sets’ means cash, marketable securities, and
such other assets as specified by the Sec-
retary in regulations.

‘(vi) QUARTER.—The term ‘quarter’ means,
with respect to any required installment, the
3-month period preceding the month in
which the due date for such installment oc-
curs.

‘“(F) REGULATIONS.—The Secretary may
prescribe such regulations as are necessary
to carry out this paragraph.

(k) IMPOSITION OF LIEN WHERE FAILURE TO
MAKE REQUIRED CONTRIBUTIONS.—

‘(1) IN GENERAL.—In the case of a plan to
which this subsection applies, if—

‘““(A) any person fails to make a contribu-
tion payment required by section 412 and
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this section before the due date for such pay-
ment, and

‘(B) the unpaid balance of such payment
(including interest), when added to the ag-
gregate unpaid balance of all preceding such
payments for which payment was not made
before the due date (including interest), ex-
ceeds $1,000,000,
then there shall be a lien in favor of the plan
in the amount determined under paragraph
(3) upon all property and rights to property,
whether real or personal, belonging to such
person and any other person who is a mem-
ber of the same controlled group of which
such person is a member.

¢(2) PLANS TO WHICH SUBSECTION APPLIES.—
This subsection shall apply to a defined ben-
efit plan which is a single-employer plan
covered under section 4021 of the Employee
Retirement Income Security Act of 1974 for
any plan year for which the funding target
attainment percentage (as defined in sub-
section (d)(2)) of such plan is less than 100
percent.

‘“(3) AMOUNT OF LIEN.—For purposes of
paragraph (1), the amount of the lien shall be
equal to the aggregate unpaid balance of
contribution payments required under this
section and section 302 for which payment
has not been made before the due date.

¢“(4) NOTICE OF FAILURE; LIEN.—

‘““(A) NOTICE OF FAILURE.—A person com-
mitting a failure described in paragraph (1)
shall notify the Pension Benefit Guaranty
Corporation of such failure within 10 days of
the due date for the required contribution
payment.

‘“(B) PERIOD OF LIEN.—The lien imposed by
paragraph (1) shall arise on the due date for
the required contribution payment and shall
continue until the last day of the first plan
year in which the plan ceases to be described
in paragraph (1)(B). Such lien shall continue
to run without regard to whether such plan
continues to be described in paragraph (2)
during the period referred to in the preceding
sentence.

‘(C) CERTAIN RULES TO APPLY.—Any
amount with respect to which a lien is im-
posed under paragraph (1) shall be treated as
taxes due and owing the United States and
rules similar to the rules of subsections (c),
(d), and (e) of section 4068 of the Employee
Retirement Income Security Act of 1974 shall
apply with respect to a lien imposed by sub-
section (a) and the amount with respect to
such lien.

‘“(b) ENFORCEMENT.—Any lien created
under paragraph (1) may be perfected and en-
forced only by the Pension Benefit Guaranty
Corporation, or at the direction of the Pen-
sion Benefit Guaranty Corporation, by the
contributing sponsor (or any member of the
controlled group of the contributing spon-
sor).

‘‘(6) DEFINITIONS.—For purposes of this sub-
section—

““(A) CONTRIBUTION PAYMENT.—The term
‘contribution payment’ means, in connection
with a plan, a contribution payment required
to be made to the plan, including any re-
quired installment under paragraphs (3) and
(4) of subsection (j).

‘(B) DUE DATE; REQUIRED INSTALLMENT.—
The terms ‘due date’ and ‘required install-
ment’ have the meanings given such terms
by subsection (j), except that in the case of
a payment other than a required install-
ment, the due date shall be the date such
payment is required to be made under sec-
tion 303.

‘(C) CONTROLLED GROUP.—The term ‘con-
trolled group’ means any group treated as a
single employer under subsections (b), (c),
(m), and (o) of section 414.

(1) QUALIFIED TRANSFERS TO HEALTH BEN-
EFIT ACCOUNTS.—In the case of a qualified
transfer (as defined in section 420), any as-
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sets so transferred shall not, for purposes of

this section, be treated as assets in the

plan.”.

(b) EFFECTIVE DATE.—The amendments
made by this section shall apply with respect
to plan years beginning after 2006.

SEC. 113. BENEFIT LIMITATIONS UNDER SINGLE-
EMPLOYER PLANS.

(a) IN GENERAL.—Part IIT of subchapter D
of chapter 1 of the Internal Revenue Code of
1986 (relating to rules relating to minimum
funding standards) is amended by adding at
the end the following new subpart:

“Subpart B—Limitations on Benefit

Improvements by Single-Employer Plans

‘‘Sec. 436. Funding-based limits on bene-
fits and benefit accruals under
single-employer plans.

“SEC. 436. FUNDING-BASED LIMITS ON BENEFITS
AND BENEFIT ACCRUALS UNDER
SINGLE-EMPLOYER PLANS.

‘‘(a) GENERAL RULE.—For purposes of sec-
tion 401(a)(29), a defined benefit plan which is
a single-employer plan shall be treated as
meeting the requirements of this section if
the plan meets the requirements of sub-
sections (b), (¢), and (d).

““(b) LIMITATIONS ON PLAN AMENDMENTS IN-
CREASING LIABILITY FOR BENEFITS.—

‘(1) IN GENERAL.—Except as provided in
this section, no amendment to a single-em-
ployer plan which has the effect of increas-
ing liabilities of the plan by reason of in-
creases in benefits, establishment of new
benefits, changing the rate of benefit ac-
crual, or changing the rate at which benefits
become nonforfeitable may take effect dur-
ing any plan year if the adjusted funding tar-
get attainment percentage as of the valu-
ation date of the plan for such plan year is—

‘“(A) less than 80 percent, or

‘“(B) would be less than 80 percent taking
into account such amendment.

‘(2) EXEMPTION.—Paragraph (1) shall cease
to apply with respect to any plan year, effec-
tive as of the first date of the plan year (or
if later, the effective date of the amend-
ment), upon payment by the plan sponsor of
a contribution (in addition to any minimum
required contribution under section 430)
equal to—

‘“(A) in the case of paragraph (1)(A), the
amount of the increase in the funding target
of the plan (under section 430) for the plan
year attributable to the amendment, and

‘(B) in the case of paragraph (1)(B), the
amount sufficient to result in a funding tar-
get attainment percentage of 80 percent.

‘(3) EXCEPTION FOR CERTAIN BENEFIT IN-
CREASES.—Paragraph (1) shall not apply to
any amendment which provides for an in-
crease in benefits under a formula which is
not based on a participant’s compensation,
but only if the rate of such increase is not in
excess of the contemporaneous rate of in-
crease in average wages of participants cov-
ered by the amendment.

““(c) LIMITATIONS ON ACCELERATED BENEFIT
DISTRIBUTIONS.—

‘(1) IN GENERAL.—The requirements of this
subsection are met if the plan provides that,
with respect to any plan year—

‘“(A) if the plan’s adjusted funded target li-
ability percentage as of the valuation date
for the preceding plan year was less than 60
percent and the preceding plan year is not
otherwise in a prohibited period, the plan
sponsor shall, in addition to any other con-
tribution required under section 430, con-
tribute for the current plan year and each
succeeding plan year in the prohibited period
with respect to the current plan year the
amount (if any) which, when added to the
portion of the minimum required contribu-
tion for the plan year described in subpara-
graphs (B) and (C) of section 430(a)(1), is suf-
ficient to result in an adjusted funded target
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liability percentage for the plan year of 60
percent, and

“(B) no prohibited payments will be made
during a prohibited period.

‘‘(2) PROHIBITED PAYMENT.—For purpose of
this subsection—

‘““(A) IN GENERAL.—The term ‘prohibited
payment’ means—

‘(i) any payment, in excess of the monthly
amount paid under a single life annuity (plus
any social security supplements described in
the last sentence of section 411(a)(9)), to a
participant or beneficiary whose annuity
starting date (as defined in section 417(f)(2))
occurs during a prohibited period,

‘“(ii) any payment for the purchase of an ir-
revocable commitment from an insurer to
pay benefits, and

‘“(iii) any other payment specified by the
Secretary by regulations.

*(B) EXCEPTION FOR CERTAIN PAYMENTS.—In
the case of any prohibited period described in
paragraph (3)(A), the term ‘prohibited pay-
ment’ shall not include any payment if the
amount of the payment does not exceed the
lesser of—

“(i) 50 percent of the amount of the pay-
ment which could be made without regard to
this subsection, or

‘“(ii) the present value (determined under

guidance prescribed by the Pension Benefit
Guaranty Corporation, using the interest
and mortality assumptions under section
417(e)) of the maximum guarantee with re-
spect to the participant under section 4022 of
the Employee Retirement Income Security
Act of 1974.
The exception under this subparagraph shall
only apply once with respect to any partici-
pant, except that, for purposes of this sen-
tence, a participant and any beneficiary on
his behalf (including an alternate payee, as
defined in section 414(p)(8)) shall be treated
as 1 participant. If the accrued benefit of a
participant is allocated to such an alternate
payee and 1 or more other persons, the
amount under clause (ii) shall be allocated
among such persons in the same manner as
the accrued benefit is allocated unless the
qualified domestic relations order (as defined
in section 414(p)(1)(A)) provides otherwise.

‘(3) PROHIBITED PERIOD.—For purposes of
paragraph (1), the term ‘prohibited period’
means—

‘“(A) except as provided in paragraph (4), if
a plan sponsor is required to make the con-
tribution for the current plan year under
paragraph (1), the period beginning on the
1st day of the plan year and ending on the
last day of the 1st period of 2 consecutive
plan years (beginning on or after such 1st
day) for which the plan’s adjusted funded
target liability percentage was at least 60
percent,

‘(B) any period the plan sponsor is in
bankruptcy, or

‘(C) any period during which the plan has

a liquidity shortfall (as defined in section
430(1)(DH(E)A)).
The prohibited period for purposes of sub-
paragraph (B) shall not include any portion
of a plan year (even if the plan sponsor is in
bankruptcy during such period) which occurs
on or after the date the plan’s enrolled actu-
ary certifies that, as of the valuation date
for the plan year, the plan’s adjusted funded
target liability percentage is at least 100 per-
cent.

‘“(4) SATISFACTION OF REQUIREMENT BEFORE
CLOSE OF PLAN YEAR.—If, before the close of
the current plan year—

““(A) the plan sponsor makes the contribu-
tion required to be made under paragraph (1),
or

‘“(B) the plan’s enrolled actuary certifies
that, as of the valuation date for the plan
year, the adjusted funded target liability
percentage of the plan is at least 60 percent,
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this subsection shall be applied as if no pro-
hibited period had begun as of the beginning
of such year and the plan shall, under rules
described by the Secretary, restore any pay-
ments not made during the prohibited period
in effect before the application of this para-
graph.

¢(d) LIMITATION ON BENEFIT ACCRUALS FOR
PLANS WITH SEVERE FUNDING SHORTFALLS.—

‘(1 IN GENERAL.—Except as provided in
subsection (e), a single-employer plan shall
provide that all future benefit accruals under
the plan shall cease during a severe funding
shortfall period, but only to the extent the
cessation of such accruals would have been
permitted under section 411(d)(6) if the ces-
sation had been implemented by a plan
amendment adopted immediately before the
severe funding shortfall period.

‘“(2) SEVERE FUNDING SHORTFALL PERIOD.—
For purposes of paragraph (1), the term ‘se-
vere funding shortfall period’ means in the
case of a plan the adjusted funding target at-
tainment percentage of which as of the valu-
ation date of the plan for any plan year is
less than 60 percent, the period—

‘“(A) beginning on the 1st day of the suc-
ceeding plan year, and

‘(B) ending on the date the plan’s enrolled
actuary certifies that the plan’s funding tar-
get attainment percentage is at least 60 per-
cent.

‘“(3) OPPORTUNITY FOR INCREASED FUND-
ING.—For purposes of paragraph (2)(A), a plan
shall not be treated as described in such
paragraph for a plan year if the plan’s en-
rolled actuary certifies that the plan sponsor
has before the end of the plan year contrib-
uted (in addition to any minimum required
contribution under section 430) the amount
sufficient to result in an adjusted funding
target attainment percentage as of the valu-
ation date for the plan year of 60 percent.

‘‘(e) EXCEPTION FOR CERTAIN COLLECTIVELY
BARGAINED BENEFITS.—In the case of a plan
maintained pursuant to a collective bar-
gaining agreement between employee rep-
resentatives and the plan sponsor and in ef-
fect before the beginning of the first day on
which a limitation would otherwise apply
under subsections (b), (¢), or (d)—

‘(1) such limitations shall not apply to any
amendment, prohibited payment, or accrual
with respect to such plan, but

‘“(2) the plan sponsor shall contribute (in
addition to any minimum required contribu-
tion under section 430) the amount sufficient
to result in a funding target attainment per-
centage (as of the valuation date for the plan
year in which any such limitation would oth-
erwise apply) equal to the percentage nec-
essary to prevent the limitation from apply-
ing.

“(f) RULES RELATING TO REQUIRED CON-
TRIBUTIONS.—

‘(1) SECURITY MAY BE PROVIDED.—

‘‘(A) IN GENERAL.—For purposes of this sec-
tion, the adjusted funding target attainment
percentage shall be determined by treating
as an asset of the plan any security provided
by a plan sponsor in a form meeting the re-
quirements of subparagraph (B) .

‘(B) FORM OF SECURITY.—The security re-
quired under subparagraph (A) shall consist
of—

‘(i) a bond issued by a corporate surety
company that is an acceptable surety for
purposes of section 412 of the Employee Re-
tirement Income Security Act of 1974,

¢“(ii) cash, or United States obligations
which mature in 3 years or less, held in es-
crow by a bank or similar financial institu-
tion, or

‘“(iii) such other form of security as is sat-
isfactory to the Secretary and the parties in-
volved.
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‘‘(C) ENFORCEMENT.—Any security provided
under subparagraph (A) may be perfected and
enforced at any time after the earlier of—

‘(i) the date on which the plan terminates,

‘(ii) if there is a failure to make a pay-
ment of the minimum required contribution
for any plan year beginning after the secu-
rity is provided, the due date for the pay-
ment under section 430(j), or

‘‘(iii) if the adjusted funding target attain-
ment percentage is less than 60 percent for a
consecutive period of 7 years, the valuation
date for the last year in the period.

‘(D) RELEASE OF SECURITY.—The security
shall be released (and any amounts there-
under shall be refunded together with any in-
terest accrued thereon) at such time as the
Secretary may prescribe in regulations, in-
cluding regulations for partial releases of the
security by reason of increases in the fund-
ing target attainment percentage.

‘(2) PREFUNDING BALANCE MAY NOT BE
USED.—No prefunding balance under section
430(f) may be used to satisfy any required
contribution under this section.

“(3) TREATMENT AS UNPAID MINIMUM RE-
QUIRED CONTRIBUTION.—The amount of any
required contribution which a plan sponsor
fails to make under subsection (b) or (d) for
any plan year shall be treated as an unpaid
minimum required contribution for purposes
of subsection (j) and (k) of section 430 and for
purposes of section 4971.

‘(g) NEwW PLANS.—Subsections (b) and (d)
shall not apply to a plan for the first 5 plan
years of the plan. For purposes of this sub-
section, the reference in this subsection to a
plan shall include a reference to any prede-
cessor plan.

“(h) PRESUMED UNDERFUNDING FOR PUR-
POSES OF BENEFIT LIMITATIONS BASED ON
PRIOR YEAR’S FUNDING STATUS.—

‘(1) PRESUMPTION OF CONTINUED UNDER-
FUNDING.—In any case in which a benefit lim-
itation under subsection (b), (c), or (d) has
been applied to a plan with respect to the
plan year preceding the current plan year,
the adjusted funding target attainment per-
centage of the plan as of the valuation date
of the plan for the current plan year shall be
presumed to be equal to the adjusted funding
target attainment percentage of the plan as
of the valuation date of the plan for the pre-
ceding plan year until the enrolled actuary
of the plan certifies the actual adjusted fund-
ing target attainment percentage of the plan
as of the valuation date of the plan for the
current plan year.

¢“(2) PRESUMPTION OF UNDERFUNDING AFTER
10TH MONTH.—In any case in which no such
certification is made with respect to the plan
before the first day of the 10th month of the
current plan year, for purposes of sub-
sections (b), (c), and (d), the plan’s adjusted
funding target attainment percentage shall
be conclusively presumed to be less than 60
percent as of the first day of such 10th
month.

‘(i) TREATMENT OF PLAN AS OF CLOSE OF
PROHIBITED OR CESSATION PERIOD.—For pur-
poses of applying this part—

‘(1) OPERATION OF PLAN AFTER PERIOD.—
Unless the plan provides otherwise, pay-
ments and accruals will resume effective as
of the day following the close of a period of
limitation of payment or accrual of benefits
under subsection (c) or (d).

¢(2) TREATMENT OF AFFECTED BENEFITS.—
Nothing in this subsection shall be construed
as affecting the plan’s treatment of benefits
which would have been paid or accrued but
for this section.

“(j) FUNDING TARGET ATTAINMENT PER-
CENTAGE.—For purposes of this section—

‘(1) IN GENERAL.—The term ‘funding target
attainment percentage’ has the same mean-
ing given such term by section 430(d)(2).
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‘(2) ADJUSTED FUNDED TARGET LIABILITY
PERCENTAGE.—The term ‘adjusted funded tar-
get liability percentage’ means the funded
target liability percentage which is deter-
mined under subparagraph (A) by increasing
each of the amounts under subparagraphs (A)
and (B) of section 430(d)(2) by the aggregate
amount of purchases of annuities, payments
of single sums, and such other disbursements
as the Secretary shall prescribe in regula-
tions, which were made by the plan during
the preceding 2 plan years.

(k) SPECIAL RULES.—

‘(1) BANKRUPTCY.—In the case of a plan
sponsor during any period the plan is in
bankruptcy—

‘“(A) subsection (b) shall be applied by sub-
stituting ‘100 percent’ for ‘80 percent’ each
place it appears,

‘(B) any exception under subsection (b) for
any benefit increases pursuant to a collec-
tive bargaining agreement shall not apply,
and

‘(C) the exception under subsection (f)
shall not apply for purposes of subsection (b).

‘(2) YEARS BEFORE EFFECTIVE DATE.—NoO
plan year beginning before 2007 shall be
taken into account in determining whether
this section applies to any plan year begin-
ning after 2006."’.

(b) EFFECTIVE DATES.—

(1) IN GENERAL.—The amendments made by
this section shall apply to plan years begin-
ning after December 31, 2006.

(2) COLLECTIVE BARGAINING EXCEPTION.—In
the case of a plan maintained pursuant to 1
or more collective bargaining agreements be-
tween employee representatives and 1 or
more employers ratified before January 1,
2007, the amendments made by this section
shall not apply to plan years beginning be-
fore the earlier of—

(A) the later of—

(i) the date on which the last collective
bargaining agreement relating to the plan
terminates (determined without regard to
any extension thereof agreed to after the
date of the enactment of this Act), or

(ii) the first day of the first plan year to
which the amendments made by this sub-
section would (but for this subparagraph)
apply, or

(B) January 1, 2010.

For purposes of subparagraph (A)(i), any plan
amendment made pursuant to a collective
bargaining agreement relating to the plan
which amends the plan solely to conform to
any requirement added by this section shall
not be treated as a termination of such col-
lective bargaining agreement.

SEC. 114. INCREASE IN DEDUCTION LIMIT FOR

SINGLE-EMPLOYER PLANS.

(a) IN GENERAL.—Section 404 of the Inter-
nal Revenue Code of 1986 (relating to deduc-
tion for contributions of an employer to an
employees’ trust or annuity plan and com-
pensation under a deferred payment plan) is
amended—

(1) in subsection (a)(1)(A), by inserting ‘‘in
the case of a defined benefit plan other than
a multiemployer plan, in an amount deter-
mined under subsection (0), and in the case
of any other plan” after ‘‘section 501(a),”’,
and

(2) by inserting at the end the following
new subsection:

‘(o) DEDUCTION LIMIT FOR SINGLE-EM-
PLOYER PLANS.—For purposes of subsection
(@)M)(A)—

‘(1) IN GENERAL.—In the case of a defined
benefit plan to which subsection (a)(1)(A) ap-
plies (other than a multiemployer plan), the
amount determined under this subsection for
any taxable year shall be equal to the great-
er of—

““(A) the sum of the amounts determined
under paragraph (2) with respect to each plan
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year ending with or within the taxable year,
or

‘(B) the sum of the minimum required con-
tributions under section 430 for such plan
years.

*“(2) DETERMINATION OF AMOUNT.—

‘“(A) IN GENERAL.—The amount determined
under this paragraph for any plan year shall
be equal to the excess (if any) of—

‘(i) the sum of—

“(I) the funding target for the plan year,

“(IT) the target normal cost for the plan
year, and

‘“(III) the cushion amount for the plan
year, over

‘‘(ii) the value (determined under section
430(g)(2)) of the assets of the plan which are
held by the plan as of the valuation date for
the plan year.

‘(B) SPECIAL RULE FOR CERTAIN EMPLOY-
ERS.—If section 430(i) does not apply to a
plan for a plan year, the amount determined
under subparagraph (A)(i) for the plan year
shall in no event be less than the sum of—

‘(i) the funding target for the plan year
(determined as if section 430(i) applied to the
plan), plus

‘‘(ii) the target normal cost for the plan
year (as so determined).

‘(3) CUSHION AMOUNT.—For purposes of
paragraph (2)(A)H)(III)—

‘“(A) IN GENERAL.—The cushion amount for
any plan year is the sum of—

‘“(i) 80 percent of the funding target for the
plan year, and

‘‘(ii) the amount by which the funding tar-
get for the plan year would increase if the
plan were to take into account—

“(I) increases in compensation which are
expected to occur in succeeding plan years,
or

““(IT) if the plan does not base benefits for
service to date on compensation, increases in
benefits which are expected to occur in suc-
ceeding plan years (determined on the basis
of the average annual increase in benefits
over the 6 immediately preceding plan
years).

“(B) LIMITATIONS.—

‘(i) IN GENERAL.—In making the computa-
tion under subparagraph (A)(ii), the plan’s
actuary shall assume that the limitations
under subsection (1) and section 415(b) shall
apply.

“‘(ii) EXPECTED INCREASES.—In the case of a
plan year during which a plan is covered
under section 4021 of the Employee Retire-
ment Income Security Act of 1974, the plan’s
actuary may, notwithstanding subsection (j)
or (1), take into account increases in the lim-
itations which are expected to occur in suc-
ceeding plan years.

‘“(4) SPECIAL RULES FOR PLANS WITH 100 OR
FEWER PARTICIPANTS.—

‘““(A) IN GENERAL.—For purposes of deter-
mining the amount under paragraph (3) for
any plan year, in the case of a plan which
has 100 or fewer participants for the plan
year, the liability of the plan attributable to
benefit increases for highly compensated em-
ployees (as defined in section 414(q)) result-
ing from a plan amendment which is made or
becomes effective, whichever is later, within
the last 2 years shall not be taken into ac-
count in determining the target liability.

‘“(B) RULE FOR DETERMINING NUMBER OF
PARTICIPANTS.—For purposes of determining
the number of plan participants, all defined
benefit plans maintained by the same em-
ployer (or any member of such employer’s
controlled group (within the meaning of sec-
tion 412(f)(4))) shall be treated as one plan,
but only participants of such member or em-
ployer shall be taken into account.

“(5) SPECIAL RULE FOR TERMINATING
PLANS.—In the case of a plan which, subject
to section 4041 of the Employee Retirement
Income Security Act of 1974, terminates dur-
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ing the plan year, the amount determined
under paragraph (2) shall in no event be less
than the amount required to make the plan
sufficient for benefit liabilities (within the
meaning of section 4041(d) of such Act).

“(6) ACTUARIAL ASSUMPTIONS.—ANy com-
putation under this subsection for any plan
year shall use the same actuarial assump-
tions which are used for the plan year under
section 430.

‘(7) DEFINITIONS.—Any term used in this
subsection which is also used in section 430
shall have the same meaning given such
term by section 430.”.

(b) EXCEPTION FROM LIMITATION ON DEDUC-
TION WHERE COMBINATION OF DEFINED CON-
TRIBUTION AND DEFINED BENEFIT PLANS.—
Section 404(a)(7)(C) of such Code, as amended
by this Act, is amended by adding at the end
the following new clause:

‘“(iv) GUARANTEED PLANS.—In applying this
paragraph, any single-employer plan covered
under section 4021 of the Employee Retire-
ment Income Security Act of 1974 shall not
be taken into account.”.

(¢c) TECHNICAL AND CONFORMING AMEND-
MENTS.—

(1) The last sentence of section 404(a)(1)(A)
of such Code is amended by striking ‘‘section
412’ each place it appears and inserting ‘‘sec-
tion 431”.

(2) Section 404(a)(1)(B) of such Code is
amended—

(A) by striking ‘‘In the case of a plan’ and
inserting ‘“In the case of a multiemployer
plan’’,

(B) by striking ‘‘section 412(c)(7)”’ each
place it appears and inserting ‘‘section
431(c)(6),

(C) by striking ‘‘section 412(c)(7)(B)’ and
inserting ‘‘section 431(c)(6)(A)(ii)”’,

(D) by striking ‘‘section 412(c)(7)(A)” and
inserting ‘‘section 431(c)(6)(A)(1)”’, and

(E) by striking ‘‘section 412"’ and inserting
‘‘section 431”.

(3) Section 404(a)(7)(A) of such Code, as
amended by this Act, is amended—

(A) by adding at the end of subparagraph
(A) the following new sentence: ‘“‘In the case
of a defined benefit plan which is a single
employer plan, the amount necessary to sat-
isfy the minimum funding standard provided
by section 412 shall not be less than the
plan’s funding shortfall determined under
section 430.”’, and

(B) by striking subparagraph (D) and in-
serting:

(D) INSURANCE CONTRACT PLANS.—For pur-
poses of this paragraph, a plan described in
section 412(g)(3) shall be treated as a defined
benefit plan.”’.

(4) Section 404A(g)(3)(A) of such Code is
amended by striking ‘‘paragraphs (3) and (7)
of section 412(c)”’ and inserting ‘‘paragraphs
(3) and (6) of section 431(c)”’.

(d) EFFECTIVE DATE.—The amendments
made by this section shall apply to plan
years beginning after December 31, 2006.

SEC. 115. TECHNICAL AND CONFORMING AMEND-
MENTS.

(a) AMENDMENTS RELATED TO QUALIFICA-
TION REQUIREMENTS.—

(1) Section 401(a)(29) of the Internal Rev-
enue Code of 1986 is amended to read as fol-
lows:

¢(29) BENEFIT LIMITATIONS ON PLANS IN AT-
RISK STATUS.—In the case of a defined benefit
plan (other than a multiemployer plan) to
which the requirements of section 412 apply,
the trust of which the plan is a part shall not
constitute a qualified trust under this sub-
section unless the plan meets the require-
ments of section 436.”".

(2) Section 401(a)(32) of such Code is amend-
ed—

(A) in subparagraph (A), by striking
““412(m)(5)”’ each place it appears and insert-
ing ‘‘section 430(j)(4)”’, and
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(B) in subparagraph (C), by striking ‘‘sec-
tion 412(m)”’ and inserting ‘‘section 430(j)”.

(3) Section 401(a), as amended by this Act,
is amended by striking paragraph (33) and by
redesignating paragraphs (34) and (35) as
paragraph (33) and (34).

(b) VESTING RULES.—Section 411 of such
Code is amended—

(1) by striking ‘‘section 412(c)(8)” in sub-
section (a)(3)(C) and inserting ‘‘section
412(d)(2)”,

(2) in subsection (b)(1)(F)—

(A) by striking ‘‘paragraphs (2) and (3) of
section 412(i)” in clause (ii) and inserting
‘“‘subparagraphs (B) and (C) of section
412(e)(3)”, and

(B) by striking ‘‘paragraphs (4), (5), and (6)
of section 412(i)” and inserting ‘‘subpara-
graphs (D), (E), and (F) of section 412(e)(3)’,
and

(3) by striking ‘‘section 412(c)(8)” in sub-
section (d)(6)(A) and inserting ‘‘section
412(e)(2)7.

(c) MERGERS AND CONSOLIDATIONS OF
PLANS.—Subclause (@8} of section
414(1)(2)(B)(i) of such Code is amended to read
as follows:

“(I) the amount determined under section
431(c)(6)(A)(1) in the case of a multiemployer
plan (and the sum of the funding shortfall
and target normal cost determined under
section 430 in the case of any other plan),
over’’.

(d) TRANSFER OF EXCESS PENSION ASSETS
TO RETIREE HEALTH ACCOUNTS.—

(1) Section 420(e)(2) of such Code is amend-
ed to read as follows:

‘“(2) EXCESS PENSION ASSETS.—The term
‘excess pension assets’ means the excess (if
any) of—

‘“(A) the lesser of—

‘(i) the fair market value of the plan’s as-
sets (reduced by the prefunding balance de-
termined under section 430(f)), or

‘“(ii) the value of plan assets as determined
under section 430(g)(3) after reduction under
section 430(f), over

‘(B) 125 percent of the sum of the funding
shortfall and the target normal cost deter-
mined under section 430 for such plan year.”.

(2) Section 420(e)(4) of such Code is amend-
ed to read as follows:

‘‘(4) COORDINATION WITH SECTION 430.—In the
case of a qualified transfer, any assets so
transferred shall not, for purposes of this
section, be treated as assets in the plan.”.

(e) EXCISE TAXES.—

(1) IN GENERAL.—Subsections (a) and (b) of
section 4971 of such Code are amended to
read as follows:

‘“(a) INITIAL TAX.—If at any time during
any taxable year an employer maintains a
plan to which section 412 applies, there is
hereby imposed for the taxable year a tax
equal to—

‘(1) in the case of a single-employer plan,
10 percent of the aggregate unpaid minimum
required contributions for all plan years re-
maining unpaid as of the end of any plan
year ending with or within the taxable year,
and

‘“(2) in the case of a multiemployer plan, 5
percent of the accumulated funding defi-
ciency determined under section 431 as of the
end of any plan year ending with or within
the taxable year.

“(b) ADDITIONAL TAX.—If—

‘(1) a tax is imposed under subsection
(a)(1) on any unpaid required minimum con-
tribution and such amount remains unpaid
as of the close of the taxable period, or

‘(2) a tax is imposed under subsection
(a)(2) on any accumulated funding deficiency
and the accumulated funding deficiency is
not corrected within the taxable period,
there is hereby imposed a tax equal to 100
percent of the unpaid minimum required
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contribution or accumulated funding defi-
ciency, whichever is applicable, to the extent
not so paid or corrected.”’.

(2) Section 4971(c) of such Code is amend-
ed—

(A) by striking ‘‘the last two sentences of
section 412(a)”’ in paragraph (1) and inserting
‘“‘section 431", and

(B) by adding at the end the following new
paragraph:

‘“(4) UNPAID MINIMUM REQUIRED CONTRIBU-
TION.—

‘““(A) IN GENERAL.—The term ‘unpaid min-
imum required contribution’ means, with re-
spect to any plan year, any minimum re-
quired contribution under section 430 for the
plan year which is not paid on or before the
due date (as determined under section
430(j)(1)) for the plan year.

‘“(B) ORDERING RULE.—Any payment to or
under a plan for any plan year shall be allo-
cated first to unpaid minimum required con-
tributions for all preceding plan years on a
first-in, first-out basis and then to the min-
imum required contribution under section
430 for the plan year.”.

(3) Section 4971(e)(1) of such Code is amend-
ed by striking ‘‘section 412(b)(3)(A)”’ and in-
serting ‘‘section 412(a)(1)(A)”’.

(4) Section 4971(f)(1) of such Code is amend-
ed—

(A) by striking ‘‘section 412(m)(5)”’ and in-
serting ‘‘section 430(j)(4)”’, and

(B) by striking ‘‘section 412(m)’’ and insert-
ing ‘‘section 430(j)”.

(5) Section 4972(c)(7) of such Code is amend-
ed by striking ‘‘except to the extent that
such contributions exceed the full-funding
limitation (as defined in section 412(c)(7), de-
termined without regard to subparagraph
(A)(A)(X) thereof)” and inserting ‘‘except, in
the case of a multiemployer plan, to the ex-
tent that such contributions exceed the full-
funding limitation (as defined in section
431(c)(6)).

(f) REPORTING REQUIREMENTS.—Section
6059(b) of such Code is amended—

(1) by striking ‘‘the accumulated funding
deficiency (as defined in section 412(a))” in
paragraph (2) and inserting ‘‘the minimum
required contribution determined under sec-
tion 430, or the accumulated funding defi-
ciency determined under section 431,”, and

(2) by striking paragraph (3)(B) and insert-
ing:

‘“(B) the requirements for reasonable actu-
arial assumptions under section 430(h)(1) or
431(c)(3), whichever are applicable, have been
complied with.”.

Subtitle C—Interest Rate Assumptions and

Deductible Amounts for 2006
SEC. 121. EXTENSION OF REPLACEMENT OF 30-
YEAR TREASURY RATES.

(a) AMENDMENTS OF ERISA.—

(1) DETERMINATION OF RANGE.—Subclause
(IT) of section 302(b)(5)(B)(ii) of the Employee
Retirement Income Security Act of 1974 is
amended—

(A) by striking ‘2006’ and inserting ‘2007,
and

(B) by striking ‘““AND 2005"’ in the heading
and inserting ‘¢, 2005, AND 2006"’.

(2) DETERMINATION OF CURRENT LIABILITY.—
Subclause (IV) of section 302(d)(7)(C)(1) of
such Act is amended—

(A) by striking ‘‘or 2005’ and inserting °°,
2005, or 2006, and

(B) by striking ‘‘AND 2005 in the heading
and inserting ‘¢, 2005, AND 2006°".

(3) PBGC PREMIUM RATE.—Subclause (V) of
section 4006(a)(3)(E)(iii) of such Act is
amended by striking 2006’ and inserting
2007,

(b) AMENDMENTS OF INTERNAL REVENUE
CODE.—

(1) DETERMINATION OF RANGE.—Subclause
(IT) of section 412(b)(5)(B)(ii) of the Internal
Revenue Code of 1986 is amended—
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(A) by striking ‘‘2006”’ and inserting ‘2007,
and

(B) by striking ‘‘AND 2005’ in the heading
and inserting ¢, 2005, AND 2006”’.

(2) DETERMINATION OF CURRENT LIABILITY.—
Subclause (IV) of section 412(1)(7)(C)({H) of
such Code is amended—

(A) by striking ‘‘or 2005 and inserting °,
2005, or 2006, and

(B) by striking ‘‘AND 2005’ in the heading
and inserting ‘‘, 2005, AND 2006"’.

(c) PLAN AMENDMENTS.—Clause (ii) of sec-
tion 101(c)(2)(A) of the Pension Funding Eq-
uity Act of 2004 is amended by striking
2006’ and inserting ¢‘2007°.

SEC. 122. DEDUCTION LIMITS FOR PLAN CON-
TRIBUTIONS.

(a) IN GENERAL.—Clause (i) of section
404(a)(1)(D) of the Internal Revenue Code of
1986 (relating to special rule in case of cer-
tain plans) is amended by striking ‘‘section
412(1)” and inserting ‘‘section 412(1)(8)(A), ex-
cept that section 412(1)(8)(A) shall be applied
for purposes of this clause by substituting
‘180 percent (130 percent in the case of a mul-
tiemployer plan) of current liability’ for ‘the
current liability’ in clause (i).”

(b) CONFORMING  AMENDMENT.—Section
404(a)(1) of the Internal Revenue Code of 1986
is amended by striking subparagraph (F).

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to years be-
ginning after December 31, 2005.

SEC. 123. UPDATING DEDUCTION RULES FOR
COMBINATION OF PLANS.

(a) IN GENERAL.—Subparagraph (C) of sec-
tion 404(a)(7) of the Internal Revenue Code of
1986 (relating to limitation on deductions
where combination of defined contribution
plan and defined benefit plan) is amended by
adding after clause (ii) the following new
clause:

¢“(iii) LiMITATION.—In the case of employer
contributions to 1 or more defined contribu-
tion plans, this paragraph shall only apply to
the extent that such contributions exceed 6
percent of the compensation otherwise paid
or accrued during the taxable year to the
beneficiaries under such plans. For purposes
of this clause, amounts carried over from
preceding taxable years under subparagraph
(B) shall be treated as employer contribu-
tions to 1 or more defined contributions to
the extent attributable to employer con-
tributions to such plans in such preceding
taxable years.”’

(b) CONFORMING AMENDMENT.—Subpara-
graph (A) of section 4972(c)(6) of such Code
(relating to nondeductible contributions) is
amended to read as follows:

‘“(A) so much of the contributions to 1 or
more defined contribution plans which are
not deductible when contributed solely be-
cause of section 404(a)(7) as does not exceed
the amount of contributions described in sec-
tion 401(m)(4)(A), or’’.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to contribu-
tions for taxable years beginning after De-
cember 31, 2005.

TITLE II-FUNDING AND DEDUCTION
RULES FOR MULTIEMPLOYER DEFINED
BENEFIT PLANS AND RELATED PROVI-
SIONS

Subtitle A—Funding Rules

PART I—AMENDMENTS TO EMPLOYEE RE-
TIREMENT INCOME SECURITY ACT OF
1974

SEC. 201. FUNDING RULES FOR MULTIEMPLOYER

DEFINED BENEFIT PLANS.

(a) IN GENERAL.—Part 3 of subtitle B of
title I of the Employee Retirement Income
Security Act of 1974 (as amended by this Act)
is amended by inserting after section 303 the
following new section:
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‘“MINIMUM FUNDING STANDARDS FOR
MULTIEMPLOYER PLANS

“SEC. 304. (a) IN GENERAL.—For purposes of
section 302, the accumulated funding defi-
ciency of a multiemployer plan for any plan
year is—

‘(1) except as provided in paragraph (2),
the amount, determined as of the end of the
plan year, equal to the excess (if any) of the
total charges to the funding standard ac-
count of the plan for all plan years (begin-
ning with the first plan year for which this
part applies to the plan) over the total cred-
its to such account for such years, and

‘‘(2) if the multiemployer plan is in reorga-
nization for any plan year, the accumulated
funding deficiency of the plan determined
under section 4243.

*“(b) FUNDING STANDARD ACCOUNT.—

‘(1) ACCOUNT REQUIRED.—Each multiem-
ployer plan to which this part applies shall
establish and maintain a funding standard
account. Such account shall be credited and
charged solely as provided in this section.

‘(2) CHARGES TO ACCOUNT.—For a plan year,
the funding standard account shall be
charged with the sum of—

‘“(A) the normal cost of the plan for the
plan year,

‘(B) the amounts necessary to amortize in
equal annual installments (until fully amor-
tized)—

‘(i) separately, with respect to each plan
year, the net increase (if any) in unfunded
past service liability under the plan arising
from plan amendments adopted in such year,
over a period of 15 plan years,

‘‘(ii) separately, with respect to each plan
year, the net experience loss (if any) under
the plan, over a period of 15 plan years, and

‘‘(iii) separately, with respect to each plan
year, the net loss (if any) resulting from
changes in actuarial assumptions used under
the plan, over a period of 15 plan years,

‘“(C) the amount necessary to amortize
each waived funding deficiency (within the
meaning of section 302(c)(3)) for each prior
plan year in equal annual installments (until
fully amortized) over a period of 15 plan
years,

‘(D) the amount necessary to amortize in
equal annual installments (until fully amor-
tized) over a period of 5 plan years any
amount credited to the funding standard ac-
count under section 302(b)(3)(D) (as in effect
on the day before the date of the enactment
of the Pension Security and Transparency
Act of 2005), and

‘“(E) the amount necessary to amortize in
equal annual installments (until fully amor-
tized) over a period of 20 years the contribu-
tions which would be required to be made
under the plan but for the provisions of sec-
tion 302(c)(T)(A)E)I) (as in effect on the day
before the date of the enactment of the Pen-
sion Security and Transparency Act of 2005).

¢(3) CREDITS TO ACCOUNT.—For a plan year,
the funding standard account shall be cred-
ited with the sum of—

““(A) the amount considered contributed by
the employer to or under the plan for the
plan year,

‘(B) the amount necessary to amortize in
equal annual installments (until fully amor-
tized)—

‘(i) separately, with respect to each plan
year, the net decrease (if any) in unfunded
past service liability under the plan arising
from plan amendments adopted in such year,
over a period of 15 plan years,

‘‘(ii) separately, with respect to each plan
year, the net experience gain (if any) under
the plan, over a period of 15 plan years, and

‘‘(iii) separately, with respect to each plan
year, the net gain (if any) resulting from
changes in actuarial assumptions used under
the plan, over a period of 15 plan years,
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“(C) the amount of the waived funding de-
ficiency (within the meaning of section
302(c)(3)) for the plan year, and

‘(D) in the case of a plan year for which
the accumulated funding deficiency is deter-
mined under the funding standard account if
such plan year follows a plan year for which
such deficiency was determined under the al-
ternative minimum funding standard under
section 305 (as in effect on the day before the
date of the enactment of the Pension Secu-
rity and Transparency Act of 2005), the ex-
cess (if any) of any debit balance in the fund-
ing standard account (determined without
regard to this subparagraph) over any debit
balance in the alternative minimum funding
standard account.

‘“(4) SPECIAL RULE FOR AMOUNTS FIRST AM-
ORTIZED TO PLAN YEARS BEFORE 2007.—In the
case of any amount amortized under section
302(b) (as in effect on the day before the date
of the enactment of the Pension Security
and Transparency Act of 2005) over any pe-
riod beginning with a plan year beginning
before 2007, in lieu of the amortization de-
scribed in paragraphs (2)(B) and (3)(B), such
amount shall continue to be amortized under
such section as so in effect.

¢(6) COMBINING AND OFFSETTING AMOUNTS
TO BE AMORTIZED.—Under regulations pre-
scribed by the Secretary of the Treasury,
amounts required to be amortized under
paragraph (2) or paragraph (3), as the case
may be—

““(A) may be combined into one amount
under such paragraph to be amortized over a
period determined on the basis of the re-
maining amortization period for all items
entering into such combined amount, and

‘“(B) may be offset against amounts re-
quired to be amortized under the other such
paragraph, with the resulting amount to be
amortized over a period determined on the
basis of the remaining amortization periods
for all items entering into whichever of the
two amounts being offset is the greater.

‘(6) INTEREST.—The funding standard ac-
count (and items therein) shall be charged or
credited (as determined under regulations
prescribed by the Secretary of the Treasury)
with interest at the appropriate rate con-
sistent with the rate or rates of interest used
under the plan to determine costs.

“(7) SPECIAL RULES RELATING TO CHARGES
AND CREDITS TO FUNDING STANDARD AC-
COUNT.—For purposes of this part—

“(A) WITHDRAWAL LIABILITY.—Any amount
received by a multiemployer plan in pay-
ment of all or part of an employer’s with-
drawal liability under part 1 of subtitle E of
title IV shall be considered an amount con-
tributed by the employer to or under the
plan. The Secretary of the Treasury may
prescribe by regulation additional charges
and credits to a multiemployer plan’s fund-
ing standard account to the extent necessary
to prevent withdrawal liability payments
from being unduly reflected as advance fund-
ing for plan liabilities.

“(B) ADJUSTMENTS WHEN A MULTIEMPLOYER
PLAN LEAVES REORGANIZATION.—If a multiem-
ployer plan is not in reorganization in the
plan year but was in reorganization in the
immediately preceding plan year, any bal-
ance in the funding standard account at the
close of such immediately preceding plan
year—

‘(i) shall be eliminated by an offsetting
credit or charge (as the case may be), but

‘“(ii) shall be taken into account in subse-

quent plan years by being amortized in equal
annual installments (until fully amortized)
over 30 plan years.
The preceding sentence shall not apply to
the extent of any accumulated funding defi-
ciency under section 4243(a) as of the end of
the last plan year that the plan was in reor-
ganization.
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“(C) PLAN PAYMENTS TO SUPPLEMENTAL
PROGRAM OR WITHDRAWAL LIABILITY PAYMENT
FUND.—Any amount paid by a plan during a
plan year to the Pension Benefit Guaranty
Corporation pursuant to section 4222 of this
Act or to a fund exempt under section
501(c)(22) of the Internal Revenue Code of
1986 pursuant to section 4223 of this Act shall
reduce the amount of contributions consid-
ered received by the plan for the plan year.

‘(D) INTERIM WITHDRAWAL LIABILITY PAY-
MENTS.—Any amount paid by an employer
pending a final determination of the employ-
er’s withdrawal liability under part 1 of sub-
title E of title IV and subsequently refunded
to the employer by the plan shall be charged
to the funding standard account in accord-
ance with regulations prescribed by the Sec-
retary of the Treasury.

‘“(E) ELECTION FOR DEFERRAL OF CHARGE
FOR PORTION OF NET EXPERIENCE LOSS.—If an
election is in effect under section 302(b)(7)(F')
(as in effect on the day before the date of the
enactment of the Pension Security and
Transparency Act of 2005) for any plan year,
the funding standard account shall be
charged in the plan year to which the por-
tion of the net experience loss deferred by
such election was deferred with the amount
so deferred (and paragraph (2)(B)(ii) shall not
apply to the amount so charged).

“(F) FINANCIAL ASSISTANCE.—Any amount
of any financial assistance from the Pension
Benefit Guaranty Corporation to any plan,
and any repayment of such amount, shall be
taken into account under this section and
section 412 of the Internal Revenue Code of
1986 in such manner as is determined by the
Secretary of the Treasury.

“(G) SHORT-TERM BENEFITS.—To the extent
that any plan amendment increases the un-
funded past service liability under the plan
by reason of an increase in benefits which
are payable under the terms of the plan for
a period that does not exceed 14 years from
the effective date of the amendment, para-
graph (2)(B)(i) shall be applied separately
with respect to such increase in unfunded
past service liability by substituting the
number of years of the period during which
such benefits are payable for ‘15°.

““(c) ADDITIONAL RULES.—

‘(1) DETERMINATIONS TO BE MADE UNDER
FUNDING METHOD.—For purposes of this part,
normal costs, accrued liability, past service
liabilities, and experience gains and losses
shall be determined under the funding meth-
od used to determine costs under the plan.

¢“(2) VALUATION OF ASSETS.—

‘“(A) IN GENERAL.—For purposes of this
part, the value of the plan’s assets shall be
determined on the basis of any reasonable
actuarial method of valuation which takes
into account fair market value and which is
permitted under regulations prescribed by
the Secretary of the Treasury.

“(B) ELECTION WITH RESPECT TO BONDS.—
The value of a bond or other evidence of in-
debtedness which is not in default as to prin-
cipal or interest may, at the election of the
plan administrator, be determined on an am-
ortized basis running from initial cost at
purchase to par value at maturity or earliest
call date. Any election under this subpara-
graph shall be made at such time and in such
manner as the Secretary of the Treasury
shall by regulations provide, shall apply to
all such evidences of indebtedness, and may
be revoked only with the consent of such
Secretary.

““(3) ACTUARIAL ASSUMPTIONS MUST BE REA-
SONABLE.—For purposes of this section, all
costs, liabilities, rates of interest, and other
factors under the plan shall be determined
on the basis of actuarial assumptions and
methods—
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““(A) each of which is reasonable (taking
into account the experience of the plan and
reasonable expectations), and

‘(B) which, in combination, offer the actu-
ary’s best estimate of anticipated experience
under the plan.

‘“(4) TREATMENT OF CERTAIN CHANGES AS EX-
PERIENCE GAIN OR LOSS.—For purposes of this
section, if—

“‘(A) a change in benefits under the Social
Security Act or in other retirement benefits
created under Federal or State law, or

‘“(B) a change in the definition of the term
‘wages’ under section 3121 of the Internal
Revenue Code of 1986, or a change in the
amount of such wages taken into account
under regulations prescribed for purposes of
section 401(a)(b) of such Code,
results in an increase or decrease in accrued
liability under a plan, such increase or de-
crease shall be treated as an experience loss
or gain.

‘(6) FULL FUNDING.—If, as of the close of a
plan year, a plan would (without regard to
this paragraph) have an accumulated funding
deficiency in excess of the full funding limi-
tation—

‘“(A) the funding standard account shall be
credited with the amount of such excess, and

“(B) all amounts described in subpara-
graphs (B), (C), and (D) of subsection (b) (2)
and subparagraph (B) of subsection (b)(3)
which are required to be amortized shall be
considered fully amortized for purposes of
such subparagraphs.

*‘(6) FULL-FUNDING LIMITATION.—

‘““(A) IN GENERAL.—For purposes of para-
graph (5), the term ‘full-funding limitation’
means the excess (if any) of—

‘(i) the accrued liability (including normal
cost) under the plan (determined under the
entry age normal funding method if such ac-
crued liability cannot be directly calculated
under the funding method used for the plan),
over

‘“(ii) the lesser of—

‘(D the fair market value of the plan’s as-
sets, or

““(IT) the value of such assets determined
under paragraph (2).

“(B) MINIMUM AMOUNT.—

‘(i) IN GENERAL.—In no event shall the full-
funding limitation determined under sub-
paragraph (A) be less than the excess (if any)
of—

“(I 90 percent of the current liability of
the plan (including the expected increase in
current liability due to benefits accruing
during the plan year), over

“(IT) the value of the plan’s assets deter-
mined under paragraph (2).

‘‘(ii) AssETs.—For purposes of clause (i),
assets shall not be reduced by any credit bal-
ance in the funding standard account.

“(C) FULL FUNDING LIMITATION.—For pur-
poses of this paragraph, unless otherwise
provided by the plan, the accrued liability
under a multiemployer plan shall not in-
clude benefits which are not nonforfeitable
under the plan after the termination of the
plan (taking into consideration section
411(d)(3) of the Internal Revenue Code of
1986).

‘(D) CURRENT LIABILITY.—For purposes of
this paragraph—

‘(i) IN GENERAL.—The term ‘current liabil-
ity’ means all liabilities to employees and
their beneficiaries under the plan.

¢‘(ii) TREATMENT OF UNPREDICTABLE CONTIN-
GENT EVENT BENEFITS.—For purposes of
clause (i), any benefit contingent on an event
other than—

‘“(I) age, service, compensation, death, or
disability, or

‘“(IT) an event which is reasonably and reli-
ably predictable (as determined by the Sec-
retary of the Treasury),
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shall not be taken into account until the
event on which the benefit is contingent oc-
curs.

‘‘(iii) INTEREST RATE USED.—The rate of in-
terest used to determine current liability
under this paragraph shall be the rate of in-
terest determined under subparagraph (E).

“(iv) MORTALITY TABLES.—

“(I) COMMISSIONERS’ STANDARD TABLE.—In
the case of plan years beginning before the
first plan year to which the first tables pre-
scribed under subclause (II) apply, the mor-
tality table used in determining current li-
ability under this paragraph shall be the
table prescribed by the Secretary of the
Treasury which is based on the prevailing
commissioners’ standard table (described in
section 807(d)(5)(A) of the Internal Revenue
Code of 1986) used to determine reserves for
group annuity contracts issued on January 1,
1993.

“(II) SECRETARIAL AUTHORITY.—The Sec-
retary of the Treasury may by regulation
prescribe for plan years beginning after De-
cember 31, 1999, mortality tables to be used
in determining current liability under this
subsection. Such tables shall be based upon
the actual experience of pension plans and
projected trends in such experience. In pre-
scribing such tables, such Secretary shall
take into account results of available inde-
pendent studies of mortality of individuals
covered by pension plans.

(V) SEPARATE MORTALITY TABLES FOR THE
DISABLED.—Notwithstanding clause (iv)—

“(I) IN GENERAL.—The Secretary of the
Treasury shall establish mortality tables
which may be used (in lieu of the tables
under clause (iv)) to determine current li-
ability under this subsection for individuals
who are entitled to benefits under the plan
on account of disability. Such Secretary
shall establish separate tables for individ-
uals whose disabilities occur in plan years
beginning before January 1, 1995, and for in-
dividuals whose disabilities occur in plan
years beginning on or after such date.

“(IT) SPECIAL RULE FOR DISABILITIES OCCUR-
RING AFTER 1994.—In the case of disabilities
occurring in plan years beginning after De-
cember 31, 1994, the tables under subclause
(I) shall apply only with respect to individ-
uals described in such subclause who are dis-
abled within the meaning of title II of the
Social Security Act and the regulations
thereunder.

‘(vi) PERIODIC REVIEW.—The Secretary of
the Treasury shall periodically (at least
every 5 years) review any tables in effect
under this subparagraph and shall, to the ex-
tent such Secretary determines necessary,
by regulation update the tables to reflect the
actual experience of pension plans and pro-
jected trends in such experience.

‘“(E) REQUIRED CHANGE OF INTEREST RATE.—
For purposes of determining a plan’s current
liability for purposes of this paragraph—

‘(i) IN GENERAL.—If any rate of interest
used under the plan under subsection (b)(6)
to determine cost is not within the permis-
sible range, the plan shall establish a new
rate of interest within the permissible range.

‘(ii) PERMISSIBLE RANGE.—For purposes of
this subparagraph—

‘() IN GENERAL.—Except as provided in
subclause (II), the term ‘permissible range’
means a rate of interest which is not more
than 5 percent above, and not more than 10
percent below, the weighted average of the
rates of interest on 30-year Treasury securi-
ties during the 4-year period ending on the
last day before the beginning of the plan
year.

¢(II) SECRETARIAL AUTHORITY.—If the Sec-
retary of the Treasury finds that the lowest
rate of interest permissible under subclause
(I) is unreasonably high, such Secretary may
prescribe a lower rate of interest, except
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that such rate may not be less than 80 per-
cent of the average rate determined under
such subclause.

‘4(iii) ASSUMPTIONS.—Notwithstanding
paragraph (3)(A), the interest rate used
under the plan shall be—

‘“(I) determined without taking into ac-
count the experience of the plan and reason-
able expectations, but

‘“(II) consistent with the assumptions
which reflect the purchase rates which would
be used by insurance companies to satisfy
the liabilities under the plan.

“(T) ANNUAL VALUATION.—

‘‘(A) IN GENERAL.—For purposes of this sec-
tion, a determination of experience gains and
losses and a valuation of the plan’s liability
shall be made not less frequently than once
every year, except that such determination
shall be made more frequently to the extent
required in particular cases under regula-
tions prescribed by the Secretary of the
Treasury.

“(B) VALUATION DATE.—

‘“(i) CURRENT YEAR.—Except as provided in
clause (ii), the valuation referred to in sub-
paragraph (A) shall be made as of a date
within the plan year to which the valuation
refers or within one month prior to the be-
ginning of such year.

‘(i) USE OF PRIOR YEAR VALUATION.—The
valuation referred to in subparagraph (A)
may be made as of a date within the plan
year prior to the year to which the valuation
refers if, as of such date, the value of the as-
sets of the plan are not less than 100 percent
of the plan’s current liability (as defined in
paragraph (6)(D) without regard to clause
(iv) thereof).

‘(iii) ADJUSTMENTS.—Information under
clause (ii) shall, in accordance with regula-
tions, be actuarially adjusted to reflect sig-
nificant differences in participants.

‘“(iv) LIMITATION.—A change in funding
method to use a prior year valuation, as pro-
vided in clause (ii), may not be made unless
as of the valuation date within the prior plan
year, the value of the assets of the plan are
not less than 125 percent of the plan’s cur-
rent liability (as defined in paragraph (6)(D)
without regard to clause (iv) thereof).

‘(8 TIME WHEN CERTAIN CONTRIBUTIONS
DEEMED MADE.—For purposes of this section,
any contributions for a plan year made by an
employer after the last day of such plan
year, but not later than two and one-half
months after such day, shall be deemed to
have been made on such last day. For pur-
poses of this subparagraph, such two and
one-half month period may be extended for
not more than six months under regulations
prescribed by the Secretary of the Treasury.

“(d) EXTENSION OF AMORTIZATION PERIODS
FOR MULTIEMPLOYER PLANS.—

‘(1) AUTOMATIC EXTENSION UPON APPLICA-
TION BY CERTAIN PLANS.—

‘“(A) IN GENERAL.—If the plan sponsor of a
multiemployer plan—

‘(1) submits to the Secretary of the Treas-
ury an application for an extension of the pe-
riod of years required to amortize any un-
funded liability described in any clause of
subsection (b)(2)(B) or described in sub-
section (b)(4), and

‘(i) includes with the application a cer-
tification by the plan’s actuary described in
subparagraph (B),
the Secretary of the Treasury shall extend
the amortization period for the period of
time (not in excess of 5 years) specified in
the application. Such extension shall be in
addition to any extension under paragraph
(2).

‘(B) CRITERIA.—A certification with re-
spect to a multiemployer plan is described in
this subparagraph if the plan’s actuary cer-
tifies that, based on reasonable assump-
tions—
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‘(i) absent the extension under subpara-
graph (A), the plan would have an accumu-
lated funding deficiency in the current plan
year or any of the 9 succeeding plan years,

‘‘(ii) the plan sponsor has adopted a plan to
improve the plan’s funding status,

‘“(iii) the plan is projected to have suffi-
cient assets to timely pay expected benefits
and anticipated expenditures over the amor-
tization period as extended, and

‘“(iv) the notice required under paragraph
(3)(A) has been provided.

‘“(2) ADDITIONAL EXTENSION.—

‘“(A) IN GENERAL.—If the plan sponsor of a
multiemployer plan submits to the Sec-
retary of the Treasury an application for an
extension of the period of years required to
amortize any unfunded liability described in
any clause of subsection (b)(2)(B) or de-
scribed in subsection (b)(4), the Secretary of
the Treasury may extend the amortization
period for a period of time (not in excess of
5 years) if the Secretary of the Treasury
makes the determination described in sub-
paragraph (B). Such extension shall be in ad-
dition to any extension under paragraph (1).

‘‘(B) DETERMINATION.—The Secretary make
grant an extension under subparagraph (A) if
the Secretary determines that—

‘(i) such extension would carry out the
purposes of this Act and would provide ade-
quate protection for participants under the
plan and their beneficiaries, and

‘“(ii) the failure to permit such extension
would—

“(I) result in a substantial risk to the vol-
untary continuation of the plan, or a sub-
stantial curtailment of pension benefit levels
or employee compensation, and

‘“(II) be adverse to the interests of plan
participants in the aggregate.

‘(C) ACTION BY SECRETARY.—The Secretary
of the Treasury shall act upon any applica-
tion for an extension under this paragraph
within 180 days of the submission of such ap-
plication. If the Secretary rejects the appli-
cation for an extension under this paragraph,
the Secretary shall provide notice to the
plan detailing the specific reasons for the re-
jection, including references to the criteria
set forth above.

*“(3) ADVANCE NOTICE.—

‘““(A) IN GENERAL.—The Secretary of the
Treasury shall, before granting an extension
under this subsection, require each applicant
to provide evidence satisfactory to such Sec-
retary that the applicant has provided notice
of the filing of the application for such ex-
tension to each affected party (as defined in
section 4001(a)(21)) with respect to the af-
fected plan. Such notice shall include a de-
scription of the extent to which the plan is
funded for benefits which are guaranteed
under title IV and for benefit liabilities.

¢(B) CONSIDERATION OF RELEVANT INFORMA-
TION.—The Secretary of the Treasury shall
consider any relevant information provided
by a person to whom notice was given under
paragraph (1).”.

(b) SHORTFALL FUNDING METHOD.—

(1) IN GENERAL.—A multiemployer plan
meeting the criteria of paragraph (2) may
adopt, use, or cease using, the shortfall fund-
ing method and such adoption, use, or ces-
sation of use of such method, shall be
deemed approved by the Secretary of the
Treasury under section 302(d)(1) of the Em-
ployee Retirement Income Security Act of
1974 and section 412(e)(1) of the Internal Rev-
enue Code of 1986.

(2) CRITERIA.—A multiemployer pension
plan meets the criteria of this clause if—

(A) the plan has not used the shortfall
funding method during the 5-year period end-
ing on the day before the date the plan is to
use the method under paragraph (1); and

(B) the plan is not operating under an am-
ortization period extension under section
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304(d) of such Act and did not operate under
such an extension during such 5-year period.

(3) SHORTFALL FUNDING METHOD DEFINED.—
For purposes of this subsection, the term
“‘shortfall funding method’’ means the short-
fall funding method described in Treasury
Regulations section 1.412(c)(1)-2 (26 C.F.R.
1.412(c)(1)-2).

(4) BENEFIT RESTRICTIONS TO APPLY.—The
benefit restrictions under section 302(c)(7) of
such Act and section 412(d)(7) of such Code
shall apply during any period a multiem-
ployer plan is on the shortfall funding meth-
od pursuant to this subsection.

(5) USE OF SHORTFALL METHOD NOT TO PRE-
CLUDE OTHER OPTIONS.—Nothing in this sub-
section shall be construed to affect a multi-
employer plan’s ability to adopt the shortfall
funding method with the Secretary’s permis-
sion under otherwise applicable regulations
or to affect a multiemployer plan’s right to
change funding methods, with or without the
Secretary’s consent, as provided in applica-
ble rules and regulations.

(c) CONFORMING AMENDMENTS.—

(1) Section 301 of the Employee Retirement
Income Security Act of 1974 (29 U.S.C. 1081) is
amended by striking subsection (d).

(2) The table of contents in section 1 of
such Act (as amended by this Act) is amend-
ed by inserting after the item relating to
section 303 the following new item:

“Sec. 304. Minimum funding standards for

multiemployer plans.”’.

(d) EFFECTIVE DATE.—

(1) IN GENERAL.—The amendments made by
this section shall apply to plan years begin-
ning after 2006.

(2) SPECIAL RULE FOR CERTAIN AMORTIZA-
TION EXTENSIONS.—If the Secretary of the
Treasury grants an extension under section
304 of the Employee Retirement Income Se-
curity Act of 1974 and section 412(e) of the In-
ternal Revenue Code of 1986 with respect to
any application filed with the Secretary of
the Treasury on or before June 30, 2005, the
extension (and any modification thereof)
shall be applied and administered under the
rules of such sections as in effect before the
enactment of this Act, including the use of
the rate of interest determined under section
6621(b) of such Code.

SEC. 202. ADDITIONAL FUNDING RULES FOR MUL-

TIEMPLOYER PLANS IN ENDAN-
GERED OR CRITICAL STATUS.

(a) IN GENERAL.—Part 3 of subtitle B of
title I of the Employee Retirement Income
Security Act of 1974 (as amended by the pre-
ceding provisions of this Act) is amended by
inserting after section 304 the following new
section:

‘“ADDITIONAL FUNDING RULES FOR MULTIEM-
PLOYER PLANS IN ENDANGERED STATUS OR
CRITICAL STATUS
‘“SEC. 305. (a) GENERAL RULE.—For pur-

poses of this part, in the case of a multiem-

ployer plan—

‘(1) if the plan is in endangered status—

“‘(A) the plan sponsor shall adopt and im-
plement a funding improvement plan in ac-
cordance with the requirements of sub-
section (¢), and

‘“(B) the requirements of subsection (d)
shall apply during the funding plan adoption
period and the funding improvement period,
and

¢“(2) if the plan is in critical status—

‘““(A) the plan sponsor shall adopt and im-
plement a rehabilitation plan in accordance
with the requirements of subsection (e), and

“(B) the requirements of subsection (f)
shall apply during the rehabilitation plan
adoption period and the rehabilitation pe-
riod.

“(b) DETERMINATION OF ENDANGERED AND
CRITICAL STATUS.—For purposes of this sec-
tion—
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‘(1) ENDANGERED STATUS.—A multiem-
ployer plan is in endangered status for a plan
year if, as determined by the plan actuary
under paragraph (3), the plan is not in crit-
ical status for the plan year and either—

‘“(A) the plan’s funded percentage for such
plan year is less than 80 percent, or

‘“(B) the plan has an accumulated funding
deficiency for such plan year, or is projected
to have such an accumulated funding defi-
ciency for any of the 6 succeeding plan years,
taking into account any extension of amorti-
zation periods under section 304(d).

For purposes of this section, a plan described
in subparagraph (B) shall be treated as in se-
riously endangered status.

‘“(2) CRITICAL STATUS.—A multiemployer
plan is in critical status for a plan year if, as
determined by the plan actuary under para-
graph (3), the plan is described in 1 or more
of the following subparagraphs as of the be-
ginning of the plan year:

‘“(A) A plan is described in this subpara-
graph if—

‘(i) the funded percentage of the plan is
less than 65 percent, and

‘“(ii) the sum of—

‘“(I) the market value of plan assets, plus

‘“(IT) the present value of the reasonably
anticipated employer contributions for the
current plan year and each of the 5 suc-
ceeding plan years, assuming that the terms
of all collective bargaining agreements pur-
suant to which the plan is maintained for
the current plan year continue in effect for
succeeding plan years,

is less than the present value of all benefits
projected to be payable under the plan dur-
ing the current plan year and each of the 5
succeeding plan years (plus administrative
expenses for such plan years).

‘(B) A plan is described in this subpara-
graph if—

‘(i) the plan has an accumulated funding
deficiency for the current plan year, not tak-
ing into account any extension of amortiza-
tion periods under section 304(d), or

‘(ii) the plan is projected to have an accu-
mulated funding deficiency for any of the 3
succeeding plan years (4 succeeding plan
yvears if the funded percentage of the plan is
65 percent or less), not taking into account
any extension of amortization periods under
section 304(d).

‘“(C) A plan is described in this subpara-
graph if—

‘“(i)(I) the plan’s normal cost for the cur-
rent plan year, plus interest (determined at
the rate used for determining costs under the
plan) for the current plan year on the
amount of unfunded benefit liabilities under
the plan as of the last date of the preceding
plan year, exceeds

‘“(IT) the present value of the reasonably
anticipated employer contributions for the
current plan year,

‘“(ii) the present value of nonforfeitable
benefits of inactive participants is greater
than the present value of nonforfeitable ben-
efits of active participants, and

‘‘(iii) the plan has an accumulated funding
deficiency for the current plan year, or is
projected to have such a deficiency for any of
the 4 succeeding plan years, not taking into
account any extension of amortization peri-
ods under section 304(d).

‘(D) A plan is described in this subpara-
graph if the sum of—

‘(i) the market value of plan assets, plus

‘(i) the present value of the reasonably
anticipated employer contributions for the
current plan year and each of the 4 suc-
ceeding plan years, assuming that the terms
of all collective bargaining agreements pur-
suant to which the plan is maintained for
the current plan year continue in effect for
succeeding plan years,
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is less than the present value of all benefits
projected to be payable under the plan dur-
ing the current plan year and each of the 4
succeeding plan years (plus administrative
expenses for such plan years).

¢“(3) ANNUAL CERTIFICATION BY PLAN ACTU-
ARY.—

‘“(A) IN GENERAL.—During the 90-day period
beginning on the first day of each plan year
of a multiemployer plan, the plan actuary
shall certify to the Secretary of the Treas-
ury—

‘(i) whether or not the plan is in endan-
gered status for such plan year and whether
or not the plan is in critical status for such
plan year, and

‘‘(ii) in the case of a plan which is in a
funding improvement or rehabilitation pe-
riod, whether or not the plan is making the
scheduled progress in meeting the require-
ments of its funding improvement or reha-
bilitation plan.

“(B) ACTUARIAL PROJECTIONS OF ASSETS AND
LIABILITIES.—

‘(i) IN GENERAL.—In making the deter-
minations and projections under this sub-
section, the plan actuary shall make projec-
tions required for the current and succeeding
plan years, using reasonable actuarial esti-
mates, assumptions, and methods, of the cur-
rent value of the assets of the plan and the
present value of all liabilities to participants
and beneficiaries under the plan for the cur-
rent plan year as of the beginning of such
year. The projected present value of liabil-
ities as of the beginning of such year shall be
determined based on the actuarial statement
required under section 103(d) with respect to
the most recently filed annual report or the
actuarial valuation for the preceding plan
year.

¢‘(ii) DETERMINATIONS OF FUTURE CONTRIBU-
TIONS.—Any actuarial projection of plan as-
sets shall assume—

‘“(I) reasonably anticipated employer con-
tributions for the current and succeeding
plan years, assuming that the terms of the
one or more collective bargaining agree-
ments pursuant to which the plan is main-
tained for the current plan year continue in
effect for succeeding plan years, or

“(IT) that employer contributions for the
most recent plan year will continue indefi-
nitely, but only if the plan actuary deter-
mines there have been no significant demo-
graphic changes that would make such as-
sumption unreasonable.

¢(C) PENALTY FOR FAILURE TO SECURE TIME-
LY ACTUARIAL CERTIFICATION.—Any failure of
the plan’s actuary to certify the plan’s sta-
tus under this subsection by the date speci-
fied in subparagraph (A) shall be treated for
purposes of section 502(c)(2) as a failure or re-
fusal by the plan administrator to file the
annual report required to be filed with the
Secretary under section 101(b)(4).

‘(D) NOTICE.—In any case in which a mul-
tiemployer plan is certified to be in endan-
gered or critical status under subparagraph
(A), the plan sponsor shall, not later than 30
days after the date of the certification, pro-
vide notification of the endangered or crit-
ical status to the participants and bene-
ficiaries, the bargaining parties, the Pension
Benefit Guaranty Corporation, the Secretary
of the Treasury, and the Secretary.

‘“(c) FUNDING IMPROVEMENT PLAN MUST BE
ADOPTED FOR MULTIEMPLOYER PLANS IN EN-
DANGERED STATUS.—

‘(1) IN GENERAL.—In any case in which a
multiemployer plan is in endangered status
for a plan year, the plan sponsor, in accord-
ance with this subsection—

‘““(A) shall adopt a funding improvement
plan not later than 240 days following the re-
quired date for the actuarial certification of
endangered status under subsection (b)(3)(A),
and
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‘(B) within 30 days after the adoption of
the funding improvement plan—

‘(i) in the case of a plan in seriously en-
dangered status, shall provide to the bar-
gaining parties 1 or more schedules showing
revised benefit structures, revised contribu-
tion structures, or both, which, if adopted,
may reasonably be expected to enable the
multiemployer plan to meet the applicable
requirements under paragraph (3) in accord-
ance with the funding improvement plan, in-
cluding a description of the reductions in fu-
ture benefit accruals and increases in con-
tributions that the plan sponsor determines
are reasonably necessary to meet the appli-
cable requirements if the plan sponsor as-
sumes that there are no increases in con-
tributions under the plan other than the in-
creases necessary to meet the applicable re-
quirements after future benefit accruals
have been reduced to the maximum extent
permitted by law, and

¢(ii) may, if the plan sponsor deems appro-
priate, prepare and provide the bargaining
parties with additional information relating
to contribution rates or benefit reductions,
alternative schedules, or other information
relevant to achieving the requirements
under paragraph (3) in accordance with the
funding improvement plan.

‘(2) EXCEPTION FOR YEARS AFTER PROCESS
BEGINS.—Paragraph (1) shall not apply to a
plan year if such year is in a funding plan
adoption period or funding improvement pe-
riod by reason of the plan being in endan-
gered status for a preceding plan year. For
purposes of this section, such preceding plan
year shall be the initial determination year
with respect to the funding improvement
plan to which it relates.

*“(3) FUNDING IMPROVEMENT PLAN.—For pur-
poses of this section—

‘“‘(A) IN GENERAL.—A funding improvement
plan is a plan which consists of the actions,
including options or a range of options to be
proposed to the bargaining parties, which,
under reasonable actuarial assumptions, will
result in the plan meeting the requirements
of this paragraph.

‘(B) PLANS OTHER THAN SERIOUSLY ENDAN-
GERED PLANS.—In the case of plan not in seri-
ously endangered status, the requirements of
this paragraph are met if the plan’s funded
percentage as of the close of the funding im-
provement period exceeds the lesser of 80
percent or a percentage equal to the sum of—

‘(i) such percentage as of the beginning of
such period, plus

““(ii) 10 percent of the percentage under
clause (i).

¢“(C) SERIOUSLY ENDANGERED PLANS.—In the
case of a plan in seriously endangered status,
the requirements of this paragraph are met
if—

‘(i) the plan’s funded percentage as of the
close of the funding improvement period
equals or exceeds the percentage which is
equal to the sum of—

“(I) such percentage as of the beginning of
such period, plus

‘“(IT) 33 percent of the difference between
100 percent and the percentage under sub-
clause (I), and

‘‘(ii) there is no accumulated funding defi-
ciency for any plan year during the funding
improvement period (taking into account
any extension of amortization periods under
section 304(d)).

‘“(4) FUNDING IMPROVEMENT PERIOD.—For
purposes of this section—

‘““(A) IN GENERAL.—The funding improve-
ment period for any funding improvement
plan adopted pursuant to this subsection is
the 10-year period beginning on the first day
of the first plan year of the multiemployer
plan beginning after the earlier of—
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‘“(i) the second anniversary of the date of
the adoption of the funding improvement
plan, or

‘(i) the expiration of the collective bar-
gaining agreements in effect on the due date
for the actuarial certification of endangered
status for the initial determination year
under subsection (b)(3)(A) and covering, as of
such due date, at least 75 percent of the ac-
tive participants in such multiemployer
plan.

‘“(B) COORDINATION WITH CHANGES IN STA-
TUS.—

‘(i) PLANS NO LONGER IN ENDANGERED STA-
TUs.—If the plan’s actuary certifies under
subsection (b)(3)(A) for a plan year in any
funding plan adoption period or funding im-
provement period that the plan is no longer
in endangered status and is not in critical
status, the funding plan adoption period or
funding improvement period, whichever is
applicable, shall end as of the close of the
preceding plan year.

‘“(ii) PLANS IN CRITICAL STATUS.—If the
plan’s actuary certifies under subsection
(b)(3)(A) for a plan year in any funding plan
adoption period or funding improvement pe-
riod that the plan is in critical status, the
funding plan adoption period or funding im-
provement period, whichever is applicable,
shall end as of the close of the plan year pre-
ceding the first plan year in the rehabilita-
tion period with respect to such status.

“(C) PLANS IN ENDANGERED STATUS AT END
OF PERIOD.—If the plan’s actuary certifies
under subsection (b)(3)(A) for the first plan
yvear following the close of the period de-
scribed in subparagraph (A) that the plan is
in endangered status, the provisions of this
subsection and subsection (d) shall be ap-
plied as if such first plan year were an initial
determination year, except that the plan
may not be amended in a manner incon-
sistent with the funding improvement plan
in effect for the preceding plan year until a
new funding improvement plan is adopted.

‘“(5) SPECIAL RULES FOR CERTAIN UNDER-
FUNDED PLANS.—

‘“(A) IN GENERAL.—Except as provided in
subparagraph (B), if the funded percentage of
a plan in seriously endangered status was 70
percent or less as of the beginning of the ini-
tial determination year, the following rules
shall apply in determining whether the re-
quirements of paragraph (3)(C)(i) are met:

‘“(i) The plan’s funded percentage as of the
close of the funding improvement period
must equal or exceed a percentage which is
equal to the sum of—

‘“(I) such percentage as of the beginning of
such period, plus

‘“(IT) 20 percent of the difference between
100 percent and the percentage under sub-
clause (I).

‘“(ii) The funding improvement period
under paragraph (4)(A) shall be 15 years rath-
er than 10 years.

“(B) SPECIAL RULES FOR PLANS WITH FUND-
ED PERCENTAGE OVER 70 PERCENT.—If the
funded percentage described in subparagraph
(A) was more than 70 percent but less than 80
percent as of the beginning of the initial de-
termination year—

‘“(i) subparagraph (A) shall apply if the
plan’s actuary certifies, within 30 days after
the certification under subsection (b)(3)(A)
for the initial determination year, that,
based on the terms of the plan and the col-
lective bargaining agreements in effect at
the time of such certification, the plan is not
projected to meet the requirements of para-
graph (3)(C)(i) without regard to this para-
graph, and

‘“(ii) if there is a certification under clause
(i), the plan may, in formulating its funding
improvement plan, only take into account
the rules of subparagraph (A) for plan years
in the funding improvement period begin-
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ning on or before the date on which the last
of the collective bargaining agreements de-
scribed in paragraph (4)(A)(ii) expires.
Notwithstanding clause (ii), if for any plan
yvear ending after the date described in
clause (ii) the plan actuary certifies (at the
time of the annual certification under sub-
section (b)(3)(A) for such plan year) that,
based on the terms of the plan and collective
bargaining agreements in effect at the time
of that annual certification, the plan is not
projected to be able to meet the require-
ments of paragraph (3)(C)(i) without regard
to this paragraph, the plan may continue to
assume for such year that the funding im-
provement period is 15 years rather than 10
years.

‘(6) UPDATES TO FUNDING IMPROVEMENT
PLAN AND SCHEDULES.—

“(A) FUNDING IMPROVEMENT PLAN.—The
plan sponsor shall annually update the fund-
ing improvement plan and shall file the up-
date with the plan’s annual report under sec-
tion 104.

‘“(B) SCHEDULES.—The plan sponsor may
periodically update any schedule of contribu-
tion rates provided under this subsection to
reflect the experience of the plan, except
that the schedule or schedules described in
paragraph (1)(B)(i) shall be updated at least
once every 3 years.

‘‘(C) DURATION OF SCHEDULE.—A schedule of
contribution rates provided by the plan spon-
sor and relied upon by bargaining parties in
negotiating a collective bargaining agree-
ment shall remain in effect for the duration
of that collective bargaining agreement.

“(7) PENALTY IF NO FUNDING IMPROVEMENT
PLAN ADOPTED.—A failure of the plan sponsor
to adopt a funding improvement plan by the
date specified in paragraph (1)(A) shall be
treated for purposes of section 502(c)(2) as a
failure or refusal by the plan administrator
to file the annual report required to be filed
with the Secretary under section 101(b)(4).

‘(8) FUNDING PLAN ADOPTION PERIOD.—For
purposes of this section, the term ‘funding
plan adoption period’ means the period be-
ginning on the date of the certification
under subsection (b)(3)(A) for the initial de-
termination year and ending on the day be-
fore the first day of the funding improve-
ment period.

“(d) RULES FOR OPERATION OF PLAN DURING
ADOPTION AND IMPROVEMENT PERIODS; FAIL-
URE TO MEET REQUIREMENTS.—

‘(1) SPECIAL RULES FOR PLAN ADOPTION PE-
RIOD.—During the plan adoption period—

‘““(A) the plan sponsor may not accept a
collective bargaining agreement or partici-
pation agreement with respect to the multi-
employer plan that provides for—

‘(i) a reduction in the level of contribu-
tions for any participants,

‘“(ii) a suspension of contributions with re-
spect to any period of service, or

‘‘(iii) any new direct or indirect exclusion
of younger or newly hired employees from
plan participation,

‘“(B) no amendment of the plan which in-
creases the liabilities of the plan by reason
of any increase in benefits, any change in the
accrual of benefits, or any change in the rate
at which benefits become nonforfeitable
under the plan may be adopted unless the
amendment is required as a condition of
qualification under part I of subchapter D of
chapter 1 of the Internal Revenue Code of
1986 or to comply with other applicable law,
and

““(C) in the case of a plan in seriously en-
dangered status, the plan sponsor shall take
all reasonable actions which are consistent
with the terms of the plan and applicable law
and which are expected, based on reasonable
assumptions, to achieve—

‘(i) an increase in the plan’s funded per-
centage, and
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‘(i) postponement of an accumulated

funding deficiency for at least 1 additional
plan year.
Actions under subparagraph (C) include ap-
plications for extensions of amortization pe-
riods under section 304(d), use of the short-
fall funding method in making funding
standard account computations, amend-
ments to the plan’s benefit structure, reduc-
tions in future benefit accruals, and other
reasonable actions consistent with the terms
of the plan and applicable law.

‘(2) COMPLIANCE WITH FUNDING IMPROVE-
MENT PLAN.—

‘“(A) IN GENERAL.—A plan may not be
amended after the date of the adoption of a
funding improvement plan under subsection
(c) so as to be inconsistent with the funding
improvement plan.

‘“(B) NO REDUCTION IN CONTRIBUTIONS.—A
plan sponsor may not during any funding im-
provement period accept a collective bar-
gaining agreement or participation agree-
ment with respect to the multiemployer plan
that provides for—

‘(i) a reduction in the level of contribu-
tions for any participants,

‘‘(ii) a suspension of contributions with re-
spect to any period of service, or

‘‘(iii) any new direct or indirect exclusion
of younger or newly hired employees from
plan participation.

“(C) SPECIAL RULES FOR BENEFIT IN-
CREASES.—A plan may not be amended after
the date of the adoption of a funding im-
provement plan under subsection (c) so as to
increase benefits, including future benefit
accruals, unless—

‘(i) in the case of a plan in seriously en-
dangered status, the plan actuary certifies
that, after taking into account the benefit
increase, the plan is still reasonably ex-
pected to meet the requirements under sub-
section (c)(3) in accordance with the sched-
ule contemplated in the funding improve-
ment plan, and

‘“(ii) in the case of a plan not in seriously
endangered status, the actuary certifies that
such increase is paid for out of contributions
not required by the funding improvement
plan to meet the requirements under sub-
section (c¢)(3) in accordance with the sched-
ule contemplated in the funding improve-
ment plan.

*“(3) FAILURE TO MEET REQUIREMENTS.—

‘‘(A) IN GENERAL.—Notwithstanding section
4971(g) of the Internal Revenue Code of 1986,
if a plan fails to meet the requirements of
subsection (c¢)(3) by the end of the funding
improvement period, the plan shall be treat-
ed as having an accumulated funding defi-
ciency for purposes of section 4971 of such
Code for the last plan year in such period
(and each succeeding plan year until such re-
quirements are met) in an amount equal to
the greater of the amount of the contribu-
tions necessary to meet such requirements
or the amount of such accumulated funding
deficiency without regard to this paragraph.

‘(B) WAIVER.—In the case of a failure de-
scribed in subparagraph (A) which is due to
reasonable cause and not to willful neglect,
the Secretary of the Treasury may waive
part or all of the tax imposed by section 4971
of such Code to the extent that the payment
of such tax would be excessive or otherwise
inequitable relative to the failure involved.

‘‘(e) REHABILITATION PLAN MUST BE ADOPT-
ED FOR MULTIEMPLOYER PLANS IN CRITICAL
STATUS.—

‘(1) IN GENERAL.—In any case in which a
multiemployer plan is in critical status for a
plan year, the plan sponsor, in accordance
with this subsection—

‘‘(A) shall adopt a rehabilitation plan not
later than 240 days following the required
date for the actuarial certification of critical
status under subsection (b)(3)(A), and
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‘(B) within 30 days after the adoption of
the rehabilitation plan—

‘“(i) shall provide to the bargaining parties
1 or more schedules showing revised benefit
structures, revised contribution structures,
or both, which, if adopted, may reasonably
be expected to enable the multiemployer
plan to emerge from critical status in ac-
cordance with the rehabilitation plan, and

‘(i) may, if the plan sponsor deems appro-

priate, prepare and provide the bargaining
parties with additional information relating
to contribution rates or benefit reductions,
alternative schedules, or other information
relevant to emerging from critical status in
accordance with the rehabilitation plan.
The schedule or schedules described in sub-
paragraph (B)(i) shall reflect reductions in
future benefit accruals and increases in con-
tributions that the plan sponsor determines
are reasonably necessary to emerge from
critical status. One schedule shall be des-
ignated as the default schedule and such
schedule shall assume that there are no in-
creases in contributions under the plan other
than the increases necessary to emerge from
critical status after future benefit accruals
and other benefits (other than benefits the
reduction or elimination of which are not
permitted under section 204(g)) have been re-
duced to the maximum extent permitted by
law.

‘(2) EXCEPTION FOR YEARS AFTER PROCESS
BEGINS.—Paragraph (1) shall not apply to a
plan year if such year is in a rehabilitation
plan adoption period or rehabilitation period
by reason of the plan being in critical status
for a preceding plan year. For purposes of
this section, such preceding plan year shall
be the initial critical year with respect to
the rehabilitation plan to which it relates.

‘(3) REHABILITATION PLAN.—For purposes of
this section—

‘“(A) IN GENERAL.—A rehabilitation plan is
a plan which consists of—

‘(i) actions which will enable, under rea-
sonable actuarial assumptions, the plan to
cease to be in critical status by the end of
the rehabilitation period and may include re-
ductions in plan expenditures (including plan
mergers and consolidations), reductions in
future benefit accruals or increases in con-
tributions, if agreed to by the bargaining
parties, or any combination of such actions,
or

‘“(ii) if the plan sponsor determines that,
based on reasonable actuarial assumptions
and upon exhaustion of all reasonable meas-
ures, the plan can not reasonably be ex-
pected to emerge from critical status by the
end of the rehabilitation period, reasonable
measures to emerge from critical status at a
later time or to forestall possible insolvency
(within the meaning of section 4245).

Such plan shall include the schedules re-
quired to be provided under paragraph
(1)(B)(d). If clause (ii) applies, such plan shall
set forth the alternatives considered, explain
why the plan is not reasonably expected to
emerge from critical status by the end of the
rehabilitation period, and specify when, if
ever, the plan is expected to emerge from
critical status in accordance with the reha-
bilitation plan.

‘(B) UPDATES TO REHABILITATION PLAN AND
SCHEDULES.—

‘(i) REHABILITATION PLAN.—The plan spon-
sor shall annually update the rehabilitation
plan and shall file the update with the plan’s
annual report under section 104.

‘“(ii) SCHEDULES.—The plan sponsor may
periodically update any schedule of contribu-
tion rates provided under this subsection to
reflect the experience of the plan, except
that the schedule or schedules described in
paragraph (1)(B)(i) shall be updated at least
once every 3 years.
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‘‘(iii) DURATION OF SCHEDULE.—A schedule
of contribution rates provided by the plan
sponsor and relied upon by bargaining par-
ties in negotiating a collective bargaining
agreement shall remain in effect for the du-
ration of that collective bargaining agree-
ment.

‘“(C) DEFAULT SCHEDULE.—If the collective
bargaining agreement providing for con-
tributions under a multiemployer plan that
was in effect at the time the plan entered
critical status expires and, after receiving a
schedule from the plan sponsor under para-
graph (1)(B)(i), the bargaining parties have
not adopted a collective bargaining agree-
ment with terms consistent with such a
schedule, the default schedule described in
the last sentence of paragraph (1) shall go
into effect with respect to those bargaining
parties.

‘‘(4) REHABILITATION PERIOD.—For purposes
of this section—

‘““(A) IN GENERAL.—The rehabilitation pe-
riod for a plan in critical status is the 10-
year period beginning on the first day of the
first plan year of the multiemployer plan fol-
lowing the earlier of—

‘(i) the second anniversary of the date of
the adoption of the rehabilitation plan, or

‘‘(ii) the expiration of the collective bar-
gaining agreements in effect on the date of
the due date for the actuarial certification of
critical status for the initial critical year
under subsection (a)(1) and covering, as of
such date at least 756 percent of the active
participants in such multiemployer plan.

If a plan emerges from critical status as pro-
vided under subparagraph (B) before the end
of such 10-year period, the rehabilitation pe-
riod shall end with the plan year preceding
the plan year for which the determination
under subparagraph (B) is made.

‘(B) EMERGENCE.—A plan in critical status
shall remain in such status until a plan year
for which the plan actuary certifies, in ac-
cordance with subsection (b)(3)(A), that the
plan is not projected to have an accumulated
funding deficiency for the plan year or any of
the 9 succeeding plan years, without regard
to use of the shortfall method or any exten-
sion of amortization periods under section
304(d).

() PENALTY IF NO REHABILITATION PLAN
ADOPTED.—A failure of a plan sponsor to
adopt a rehabilitation plan by the date speci-
fied in paragraph (1)(A) shall be treated for
purposes of section 502(c)(2) as a failure or re-
fusal by the plan administrator to file the
annual report required to be filed with the
Secretary under section 101(b)(4).

‘(6) REHABILITATION PLAN ADOPTION PE-
RIOD.—For purposes of this section, the term
‘rehabilitation plan adoption period’ means
the period beginning on the date of the cer-
tification under subsection (b)(3)(A) for the
initial critical year and ending on the day
before the first day of the rehabilitation pe-
riod.

“(7) LIMITATION ON REDUCTION IN RATES OF
FUTURE ACCRUALS.—Any reduction in the
rate of future accruals under any schedule
described in paragraph (1)(B)(i) shall not re-
duce the rate of future accruals below—

‘“‘(A) a monthly benefit (payable as a single
life annuity commencing at the participant’s
normal retirement age) equal to 1 percent of
the contributions required to be made with
respect to a participant, or the equivalent
standard accrual rate for a participant or
group of participants under the collective
bargaining agreements in effect as of the
first day of the initial critical year, or

‘(B) if lower, the accrual rate under the
plan on such first day.

The equivalent standard accrual rate shall
be determined by the plan sponsor based on
the standard or average contribution base
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units which the plan sponsor determines to
be representative for active participants and
such other factors as the plan sponsor deter-
mines to be relevant. Nothing in this para-
graph shall be construed as limiting the abil-
ity of the plan sponsor to prepare and pro-
vide the bargaining parties with alternative
schedules to the default schedule that estab-
lished lower or higher accrual and contribu-
tion rates than the rates otherwise described
in this paragraph.

‘(8) EMPLOYER IMPACT.—For the purposes
of this section, the plan sponsor shall con-
sider the impact of the rehabilitation plan
and contribution schedules authorized by
this section on bargaining parties with fewer
than 500 employees and shall implement the
plan in a manner that encourages their con-
tinued participation in the plan and mini-
mizes financial harm to employers and their
workers.

““(f) RULES FOR OPERATION OF PLAN DURING
ADOPTION AND REHABILITATION PERIOD.—

‘(1) COMPLIANCE WITH REHABILITATION
PLAN.—

‘““(A) IN GENERAL.—A plan may not be
amended after the date of the adoption of a
rehabilitation plan under subsection (e) so as
to be inconsistent with the rehabilitation
plan.

‘“(B) SPECIAL RULES FOR BENEFIT IN-
CREASES.—A plan may not be amended after
the date of the adoption of a rehabilitation
plan under subsection (e) so as to increase
benefits, including future benefit accruals,
unless the plan actuary certifies that such
increase is paid for out of additional con-
tributions not contemplated by the rehabili-
tation plan, and, after taking into account
the benefit increase, the multiemployer plan
still is reasonably expected to emerge from
critical status by the end of the rehabilita-
tion period on the schedule contemplated in
the rehabilitation plan.

‘‘(2) RESTRICTION ON LUMP SUMS AND SIMI-
LAR BENEFITS.—

‘““(A) IN GENERAL.—Effective on the date
the notice of certification of the plan’s crit-
ical status for the initial critical year under
subsection (b)(3)(D) is sent, and notwith-
standing section 204(g), the plan shall not
pay—

‘(i) any payment, in excess of the monthly
amount paid under a single life annuity (plus
any social security supplements described in
the last sentence of section 204(b)(1)(G)),

‘‘(ii) any payment for the purchase of an ir-
revocable commitment from an insurer to
pay benefits, and

‘‘(iii) any other payment specified by the
Secretary of the Treasury by regulations.

‘‘(B) EXCEPTION.—Subparagraph (A) shall
not apply to a benefit which under section
203(e) may be immediately distributed with-
out the consent of the participant or to any
makeup payment in the case of a retroactive
annuity starting date or any similar pay-
ment of benefits owed with respect to a prior
period.

‘“(3) ADJUSTMENTS DISREGARDED IN WITH-
DRAWAL LIABILITY DETERMINATION.—Any ben-
efit reductions under this subsection shall be
disregarded in determining a plan’s unfunded
vested benefits for purposes of determining
an employer’s withdrawal liability under
section 4201.

‘“(4) SPECIAL RULES FOR PLAN ADOPTION PE-
RIOD.—During the rehabilitation plan adop-
tion period—

‘““(A) the plan sponsor may not accept a
collective bargaining agreement or partici-
pation agreement with respect to the multi-
employer plan that provides for—

‘(i) a reduction in the level of contribu-
tions for any participants,

‘‘(ii) a suspension of contributions with re-
spect to any period of service, or
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‘‘(iii) any new direct or indirect exclusion
of younger or newly hired employees from
plan participation, and

‘“(B) no amendment of the plan which in-
creases the liabilities of the plan by reason
of any increase in benefits, any change in the
accrual of benefits, or any change in the rate
at which benefits become nonforfeitable
under the plan may be adopted unless the
amendment is required as a condition of
qualification under part I of subchapter D of
chapter 1 of the Internal Revenue Code of
1986 or to comply with other applicable law.

““(5) FAILURE TO MEET REQUIREMENTS.—

“‘(A) IN GENERAL.—Notwithstanding section
4971(g) of the Internal Revenue Code of 1986,
if a plan—

‘(i) fails to meet the requirements of sub-
section (e) by the end of the rehabilitation
period, or

‘“(ii) has received a certification under sub-
section (b)(3)(A)({di) for 3 consecutive plan
years that the plan is not making the sched-
uled progress in meeting its requirements
under the rehabilitation plan,
the plan shall be treated as having an accu-
mulated funding deficiency for purposes of
section 4971 of such Code for the last plan
year in such period (and each succeeding
plan year until such requirements are met)
in an amount equal to the greater of the
amount of the contributions necessary to
meet such requirements or the amount of
such accumulated funding deficiency with-
out regard to this paragraph.

‘(B) WAIVER.—In the case of a failure de-
scribed in subparagraph (A) which is due to
reasonable cause and not to willful neglect,
the Secretary of the Treasury may waive
part or all of the tax imposed by section 4971
of such Code to the extent that the payment
of such tax would be excessive or otherwise
inequitable relative to the failure involved.

‘‘(g) EXPEDITED RESOLUTION OF PLAN SPON-
SOR DECISIONS.—If, within 60 days of the due
date for adoption of a funding improvement
plan under subsection (¢) or a rehabilitation
plan under subsection (e), the plan sponsor of
a plan in endangered status or a plan in crit-
ical status has not agreed on a funding im-
provement plan or rehabilitation plan, then
any member of the board or group that con-
stitutes the plan sponsor may require that
the plan sponsor enter into an expedited dis-
pute resolution procedure for the develop-
ment and adoption of a funding improvement
plan or rehabilitation plan.

“‘(h) NONBARGAINED PARTICIPATION.—

‘(1) BOTH BARGAINED AND NONBARGAINED
EMPLOYEE-PARTICIPANTS.—In the case of an
employer that contributes to a multiem-
ployer plan with respect to both employees
who are covered by one or more collective
bargaining agreements and to employees
who are not so covered, if the plan is in en-
dangered status or in critical status, benefits
of and contributions for the nonbargained
employees, including surcharges on those
contributions, shall be determined as if those
nonbargained employees were covered under
the first to expire of the employer’s collec-
tive bargaining agreements in effect when
the plan entered endangered or critical sta-
tus.

‘(2) NONBARGAINED EMPLOYEES ONLY.—In
the case of an employer that contributes to
a multiemployer plan only with respect to
employees who are not covered by a collec-
tive bargaining agreement, this section shall
be applied as if the employer were the bar-
gaining parties, and its participation agree-
ment with the plan was a collective bar-
gaining agreement with a term ending on the
first day of the plan year beginning after the
employer is provided the schedule or sched-
ules described in subsections (¢) and (e).

¢(3) EMPLOYEES COVERED BY A COLLECTIVE
BARGAINING AGREEMENT.—The determination
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as to whether an employee covered by a col-
lective bargaining agreement for purposes of
this section shall be made without regard to
the special rule in Treasury Regulation sec-
tion 1.410(b)-6(d)(ii)(D).

‘(1) DEFINITIONS; ACTUARIAL METHOD.—For
purposes of this section—

‘(1) BARGAINING PARTY.—The term
gaining party’ means—

““(A)(i) except as provided in clause (ii), an
employer who has an obligation to con-
tribute under the plan; or

‘“(ii) in the case of a plan described under
section 404(c) of the Internal Revenue Code
of 1986, or a continuation of such a plan, the
association of employers that is the em-
ployee settlor of the plan; and

‘“(B) an employee organization which, for
purposes of collective bargaining, represents
plan participants employed by an employer
who has an obligation to contribute under
the plan.

*(2) FUNDED PERCENTAGE.—The term ‘fund-
ed percentage’ means the percentage equal
to a fraction—

‘“(A) the numerator of which is the value of
the plan’s assets, as determined under sec-
tion 304(c)(2), and

‘(B) the denominator of which is the ac-
crued liability of the plan, determined using
actuarial assumptions described in section
304(c)(3).

“(3) ACCUMULATED FUNDING DEFICIENCY.—
The term ‘accumulated funding deficiency’
has the meaning given such term in section
304(a).

‘“(4) ACTIVE PARTICIPANT.—The term ‘active
participant’ means, in connection with a
multiemployer plan, a participant who is in
covered service under the plan.

‘() INACTIVE PARTICIPANT.—The term ‘in-
active participant’ means, in connection
with a multiemployer plan, a participant, or
the beneficiary or alternate payee of a par-
ticipant, who—

‘““(A) is not in covered service under the
plan, and

‘(B) is in pay status under the plan or has
a nonforfeitable right to benefits under the
plan.

‘‘(6) PAY STATUS.—A person is in pay status
under a multiemployer plan if—

““(A) at any time during the current plan
year, such person is a participant or bene-
ficiary under the plan and is paid an early,
late, normal, or disability retirement benefit
under the plan (or a death benefit under the
plan related to a retirement benefit), or

‘(B) to the extent provided in regulations
of the Secretary of the Treasury, such person
is entitled to such a benefit under the plan.

“(7) OBLIGATION TO CONTRIBUTE.—The term
‘obligation to contribute’ has the meaning
given such term under section 4212(a).

¢“(8) ACTUARIAL METHOD.—Notwithstanding
any other provision of this section, the actu-
ary’s determinations with respect to a plan’s
normal cost, actuarial accrued liability, and
improvements in a plan’s funded percentage
under this section shall be based upon the
unit credit funding method (whether or not
that method is used for the plan’s actuarial
valuation).

‘“(9) PLAN SPONSOR.—In the case of a plan
described under section 404(c) of the Internal
Revenue Code of 1986, or a continuation of
such a plan, the term ‘plan sponsor’ means
the bargaining parties described under para-
graph (1).”.

(b) CAUSE OF ACTION To COMPEL ADOPTION
OF FUNDING IMPROVEMENT OR REHABILITATION
PLAN.—Section 502(a) of the Employee Re-
tirement Income Security Act of 1974 is
amended by striking ‘‘or’’ at the end of para-
graph (8), by striking the period at the end of
paragraph (9) and inserting ‘‘; or” and by
adding at the end the following:

‘bar-
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‘“(10) in the case of a multiemployer plan
that has been certified by the actuary to be
in endangered or critical status under sec-
tion 305, if the plan sponsor has not adopted
a funding improvement or rehabilitation
plan under subsection (c¢) or (e) of that sec-
tion by the deadline established in that sec-
tion, by an employer that has an obligation
to contribute with respect to the multiem-
ployer plan or an employee organization that
represents active participants in the multi-
employer plan, for an order compelling the
plan sponsor to adopt a funding improve-
ment or rehabilitation plan.”.

(c) 4971 EXCISE TAX INAPPLICABLE.—Section
4971 of the Internal Revenue Code of 1986 is
amended by redesignating subsection (g) as
subsection (h), and inserting after subsection
(f) the following:

‘(g) MULTIEMPLOYER PLANS IN CRITICAL
STATUS.—No tax shall be imposed under this
section for a taxable year with respect to a
multiemployer plan if, for the plan years
ending with or within the taxable year, the
plan is in critical status pursuant to section
305 of the Employee Retirement Income Se-
curity Act of 1974. This subsection shall only
apply if the plan adopts a rehabilitation plan
in accordance with section 305(e) of such Act
and complies with such rehabilitation plan
(and any modifications of the plan) and shall
not apply if an excise tax is required to be
imposed under this section by reason of a
violation of such section 305.”.

(d) NO ADDITIONAL CONTRIBUTIONS RE-
QUIRED.—

(1) Section 302(b) of the Employee Retire-
ment Income Security Act of 1974, as amend-
ed by this Act , is amended by adding at the
end the following new paragraph:

“(3) MULTIEMPLOYER PLANS IN CRITICAL
STATUS.—Subparagraph (A) shall not apply
in the case of a multiemployer plan for any
plan year in which the plan is in critical sta-
tus pursuant to section 305. This paragraph
shall only apply if the plan adopts a rehabili-
tation plan in accordance with section 305(e)
and complies with such rehabilitation plan
(and any modifications of the plan).”.

(2) Section 412(c) of the Internal Revenue
Code of 1986, as amended by this Act, is
amended by adding at the end the following
new paragraph:

“(3) MULTIEMPLOYER PLANS IN CRITICAL
STATUS.—Subparagraph (A) shall not apply
in the case of a multiemployer plan for any
plan year in which the plan is in critical sta-
tus pursuant to section 305 of the Employee
Retirement Income Security Act of 1974.
This paragraph shall only apply if the plan
adopts a rehabilitation plan in accordance
with section 305(e) of such Act and complies
with such rehabilitation plan (and any modi-
fications of the plan).”.

(e) CONFORMING AMENDMENT.—The table of
contents in section 1 of such Act (as amend-
ed by the preceding provisions of this Act) is
amended by inserting after the item relating
to section 304 the following new item:

‘“Sec. 305. Additional funding rules for mul-
tiemployer plans in endangered
status or critical status.”.

(f) EFFECTIVE DATES.—

(1) IN GENERAL.—The amendment made by
this section shall apply with respect to plan
years beginning after 2006.

(2) SPECIAL RULE FOR CERTAIN RESTORED
BENEFITS.—In the case of a multiemployer
plan—

(A) with respect to which benefits were re-
duced pursuant to a plan amendment adopt-
ed on or after January 1, 2002, and before
June 30, 2005, and

(B) which, pursuant to the plan document,
the trust agreement, or a formal written
communication from the plan sponsor to
participants provided before June 30, 2005,
provided for the restoration of such benefits,
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the amendments made by this section shall

not apply to such benefit restorations to the

extent that any restriction on the providing

or accrual of such benefits would otherwise

apply by reason of such amendments.

SEC. 203. MEASURES TO FORESTALL INSOLVENCY
OF MULTIEMPLOYER PLANS.

(a) ADVANCE DETERMINATION OF IMPENDING
INSOLVENCY OVER 5 YEARS.—Section
4245(d)(1) of the Employee Retirement In-
come Security Act of 197 (29 U.S.C.
1426(d)(1)) is amended—

(1) by striking ‘3 plan years’ the second
place it appears and inserting ‘‘56 plan years’’;
and

(2) by adding at the end the following new
sentence: “‘If the plan sponsor makes such a
determination that the plan will be insolvent
in any of the next 5 plan years, the plan
sponsor shall make the comparison under
this paragraph at least annually until the
plan sponsor makes a determination that the
plan will not be insolvent in any of the next
5 plan years.”.

(b) EFFECTIVE DATE.—The amendments
made by this section shall apply with respect
to determinations made in plan years begin-
ning after 2006.

SEC. 204. SPECIAL RULE FOR CERTAIN BENEFITS
FUNDED UNDER AN AGREEMENT AP-
PROVED BY THE PENSION BENEFIT
GUARANTY CORPORATION.

In the case of a multiemployer plan that is
a party to an agreement that was approved
by the Pension Benefit Guaranty Corpora-
tion prior to June 30, 2005, and that—

(1) increases benefits, and

(2) provides for special withdrawal liability
rules under section 4203(f) of the Employee
Retirement Income Security Act of 1974 (29
U.S.C. 1383),
the amendments made by sections 201, 202,
211, and 212 of this Act shall not apply to the
benefit increases under any plan amendment
adopted prior to June 30, 2005, that are fund-
ed pursuant to such agreement if the plan is
funded in compliance with such agreement
(and any amendments thereto).

SEC. 205. WITHDRAWAL LIABILITY REFORMS.

(a) REPEAL OF LIMITATION ON WITHDRAWAL
LIABILITY OF INSOLVENT EMPLOYERS.—

(1) IN GENERAL.—Subsections (b) and (d) of
section 4225 of the Employee Retirement In-
come Security Act of 1974 (29 U.S.C. 1405) are
repealed.

(2) CONFORMING AMENDMENTS.—Subsections
(c) and (e) of section 4225 of such Act are re-
designated as subsections (b) and (c), respec-
tively.

(3) EFFECTIVE DATE.—The amendments
made by this section shall apply with respect
to sales occurring on or after January 1, 2006.

(b) WITHDRAWAL LIABILITY CONTINUES IF
WORK CONTRACTED OUT.—

(1) IN GENERAL.—Clause (i) of section
4205(b)(2)(A) of such Act (29 TU.S.C.
1385(b)(2)(A)) is amended by inserting ‘‘or to
an entity or entities owned or controlled by
the employer’” after ‘“to another location’.

(2) EFFECTIVE DATE.—The amendment
made by this subsection shall apply with re-
spect to work transferred on or after the
date of the enactment of this Act.

(c) APPLICATION OF FORGIVENESS RULE TO
PLANS PRIMARILY COVERING EMPLOYEES IN
THE BUILDING AND CONSTRUCTION.—

(1) IN GENERAL.—Section 4210(b) of such Act
(29 U.S.C. 1390(b)) is amended—

(A) by striking paragraph (1); and

(B) Dby redesignating paragraphs (2)
through (4) as paragraphs (1) through (3), re-
spectively.

(2) EFFECTIVE DATE.—The amendments
made by this subsection shall apply with re-
spect to plan withdrawals occurring on or
after January 1, 2006.
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PART II—AMENDMENTS TO INTERNAL
REVENUE CODE OF 1986
SEC. 211. FUNDING RULES FOR MULTIEMPLOYER
DEFINED BENEFIT PLANS.

(a) IN GENERAL.—Subpart A of part III of
subchapter D of chapter 1 of the Internal
Revenue Code of 1986 (as added by this Act)
is amended by inserting after section 430 the
following new section:

“SEC. 431. MINIMUM FUNDING STANDARDS FOR
MULTIEMPLOYER PLANS.

‘‘(a) IN GENERAL.—For purposes of section
412, the accumulated funding deficiency of a
multiemployer plan for any plan year is—

“(1) except as provided in paragraph (2),
the amount, determined as of the end of the
plan year, equal to the excess (if any) of the
total charges to the funding standard ac-
count of the plan for all plan years (begin-
ning with the first plan year for which this
part applies to the plan) over the total cred-
its to such account for such years, and

¢“(2) if the multiemployer plan is in reorga-
nization for any plan year, the accumulated
funding deficiency of the plan determined
under section 4243 of the Employee Retire-
ment Income Security Act of 1974.

““(b) FUNDING STANDARD ACCOUNT.—

‘(1) ACCOUNT REQUIRED.—Each multiem-
ployer plan to which this part applies shall
establish and maintain a funding standard
account. Such account shall be credited and
charged solely as provided in this section.

‘(2) CHARGES TO ACCOUNT.—For a plan year,
the funding standard account shall be
charged with the sum of—

‘“(A) the normal cost of the plan for the
plan year,

‘“(B) the amounts necessary to amortize in
equal annual installments (until fully amor-
tized)—

‘(i) separately, with respect to each plan
year, the net increase (if any) in unfunded
past service liability under the plan arising
from plan amendments adopted in such year,
over a period of 15 plan years,

‘‘(ii) separately, with respect to each plan
yvear, the net experience loss (if any) under
the plan, over a period of 15 plan years, and

‘‘(iii) separately, with respect to each plan
year, the net loss (if any) resulting from
changes in actuarial assumptions used under
the plan, over a period of 15 plan years,

‘“(C) the amount necessary to amortize
each waived funding deficiency (within the
meaning of section 412(d)(3)) for each prior
plan year in equal annual installments (until
fully amortized) over a period of 15 plan
years,

‘(D) the amount necessary to amortize in
equal annual installments (until fully amor-
tized) over a period of 5 plan years any
amount credited to the funding standard ac-
count under section 412(b)(3)(D) (as in effect
on the day before the date of the enactment
of the Pension Security and Transparency
Act of 2005), and

‘“(E) the amount necessary to amortize in
equal annual installments (until fully amor-
tized) over a period of 20 years the contribu-
tions which would be required to be made
under the plan but for the provisions of sec-
tion 412(c)(T)(A)E)I) (as in effect on the day
before the date of the enactment of the Pen-
sion Security and Transparency Act of 2005).

¢(3) CREDITS TO ACCOUNT.—For a plan year,
the funding standard account shall be cred-
ited with the sum of—

““(A) the amount considered contributed by
the employer to or under the plan for the
plan year,

‘(B) the amount necessary to amortize in
equal annual installments (until fully amor-
tized)—

‘(i) separately, with respect to each plan
year, the net decrease (if any) in unfunded
past service liability under the plan arising
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from plan amendments adopted in such year,
over a period of 15 plan years,

‘‘(ii) separately, with respect to each plan
year, the net experience gain (if any) under
the plan, over a period of 15 plan years, and

‘“(iii) separately, with respect to each plan
year, the net gain (if any) resulting from
changes in actuarial assumptions used under
the plan, over a period of 15 plan years,

‘(C) the amount of the waived funding de-
ficiency (within the meaning of section
412(d)(3)) for the plan year, and

‘(D) in the case of a plan year for which
the accumulated funding deficiency is deter-
mined under the funding standard account if
such plan year follows a plan year for which
such deficiency was determined under the al-
ternative minimum funding standard under
section 412(g) (as in effect on the day before
the date of the enactment of the Pension Se-
curity and Transparency Act of 2005), the ex-
cess (if any) of any debit balance in the fund-
ing standard account (determined without
regard to this subparagraph) over any debit
balance in the alternative minimum funding
standard account.

‘‘(4) SPECIAL RULE FOR AMOUNTS FIRST AM-
ORTIZED TO PLAN YEARS BEFORE 2007.—In the
case of any amount amortized under section
412(b) (as in effect on the day before the date
of the enactment of the Pension Security
and Transparency Act of 2005) over any pe-
riod beginning with a plan year beginning
before 2007, in lieu of the amortization de-
scribed in paragraphs (2)(B) and (3)(B), such
amount shall continue to be amortized under
such section as so in effect.

¢“(5) COMBINING AND OFFSETTING AMOUNTS
TO BE AMORTIZED.—Under regulations pre-
scribed by the Secretary, amounts required
to be amortized under paragraph (2) or para-
graph (3), as the case may be—

‘““(A) may be combined into one amount
under such paragraph to be amortized over a
period determined on the basis of the re-
maining amortization period for all items
entering into such combined amount, and

‘“(B) may be offset against amounts re-
quired to be amortized under the other such
paragraph, with the resulting amount to be
amortized over a period determined on the
basis of the remaining amortization periods
for all items entering into whichever of the
two amounts being offset is the greater.

‘(6) INTEREST.—The funding standard ac-
count (and items therein) shall be charged or
credited (as determined under regulations
prescribed by the Secretary of the Treasury)
with interest at the appropriate rate con-
sistent with the rate or rates of interest used
under the plan to determine costs.

“(7) SPECIAL RULES RELATING TO CHARGES
AND CREDITS TO FUNDING STANDARD AC-
COUNT.—For purposes of this part—

““(A) WITHDRAWAL LIABILITY.—Any amount
received by a multiemployer plan in pay-
ment of all or part of an employer’s with-
drawal liability under part 1 of subtitle E of
title IV of the Employee Retirement Income
Security Act of 1974 shall be considered an
amount contributed by the employer to or
under the plan. The Secretary may prescribe
by regulation additional charges and credits
to a multiemployer plan’s funding standard
account to the extent necessary to prevent
withdrawal liability payments from being
unduly reflected as advance funding for plan
liabilities.

“(B) ADJUSTMENTS WHEN A MULTIEMPLOYER
PLAN LEAVES REORGANIZATION.—If a multiem-
ployer plan is not in reorganization in the
plan year but was in reorganization in the
immediately preceding plan year, any bal-
ance in the funding standard account at the
close of such immediately preceding plan
year—

‘(i) shall be eliminated by an offsetting
credit or charge (as the case may be), but
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‘“(ii) shall be taken into account in subse-

quent plan years by being amortized in equal
annual installments (until fully amortized)
over 30 plan years.
The preceding sentence shall not apply to
the extent of any accumulated funding defi-
ciency under section 4243(a) of such Act as of
the end of the last plan year that the plan
was in reorganization.

“(C) PLAN PAYMENTS TO SUPPLEMENTAL
PROGRAM OR WITHDRAWAL LIABILITY PAYMENT
FUND.—Any amount paid by a plan during a
plan year to the Pension Benefit Guaranty
Corporation pursuant to section 4222 of such
Act or to a fund exempt under section
501(c)(22) pursuant to section 4223 of such Act
shall reduce the amount of contributions
considered received by the plan for the plan
year.

‘(D) INTERIM WITHDRAWAL LIABILITY PAY-
MENTS.—Any amount paid by an employer
pending a final determination of the employ-
er’s withdrawal liability under part 1 of sub-
title E of title IV of such Act and subse-
quently refunded to the employer by the
plan shall be charged to the funding standard
account in accordance with regulations pre-
scribed by the Secretary.

“(E) ELECTION FOR DEFERRAL OF CHARGE
FOR PORTION OF NET EXPERIENCE LOSS.—If an
election is in effect under section 412(b)(7)(F')
(as in effect on the day before the date of the
enactment of the Pension Security and
Transparency Act of 2005) for any plan year,
the funding standard account shall be
charged in the plan year to which the por-
tion of the net experience loss deferred by
such election was deferred with the amount
so deferred (and paragraph (2)(B)(ii) shall not
apply to the amount so charged).

“(F) FINANCIAL ASSISTANCE.—Any amount
of any financial assistance from the Pension
Benefit Guaranty Corporation to any plan,
and any repayment of such amount, shall be
taken into account under this section and
section 412 in such manner as is determined
by the Secretary.

“(G) SHORT-TERM BENEFITS.—To the extent
that any plan amendment increases the un-
funded past service liability under the plan
by reason of an increase in benefits which
are payable under the terms of the plan for
a period that does not exceed 14 years from
the effective date of the amendment, para-
graph (2)(B)(i) shall be applied separately
with respect to such increase in unfunded
past service liability by substituting the
number of years of the period during which
such benefits are payable for ‘15°.

‘“(c) ADDITIONAL RULES.—

‘(1) DETERMINATIONS TO BE MADE UNDER
FUNDING METHOD.—For purposes of this part,
normal costs, accrued liability, past service
liabilities, and experience gains and losses
shall be determined under the funding meth-
od used to determine costs under the plan.

¢“(2) VALUATION OF ASSETS.—

‘““(A) IN GENERAL.—For purposes of this
part, the value of the plan’s assets shall be
determined on the basis of any reasonable
actuarial method of valuation which takes
into account fair market value and which is
permitted under regulations prescribed by
the Secretary.

‘“(B) ELECTION WITH RESPECT TO BONDS.—
The value of a bond or other evidence of in-
debtedness which is not in default as to prin-
cipal or interest may, at the election of the
plan administrator, be determined on an am-
ortized basis running from initial cost at
purchase to par value at maturity or earliest
call date. Any election under this subpara-
graph shall be made at such time and in such
manner as the Secretary shall by regulations
provide, shall apply to all such evidences of
indebtedness, and may be revoked only with
the consent of the Secretary.
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‘‘(3) ACTUARIAL ASSUMPTIONS MUST BE REA-
SONABLE.—For purposes of this section, all
costs, liabilities, rates of interest, and other
factors under the plan shall be determined
on the basis of actuarial assumptions and
methods—

‘“(A) each of which is reasonable (taking
into account the experience of the plan and
reasonable expectations), and

‘(B) which, in combination, offer the actu-
ary’s best estimate of anticipated experience
under the plan.

‘“(4) TREATMENT OF CERTAIN CHANGES AS EX-
PERIENCE GAIN OR LOSS.—For purposes of this
section, if—

“(A) a change in benefits under the Social
Security Act or in other retirement benefits
created under Federal or State law, or

‘“(B) a change in the definition of the term
‘wages’ under section 3121, or a change in the
amount of such wages taken into account
under regulations prescribed for purposes of
section 401(a)(5),
results in an increase or decrease in accrued
liability under a plan, such increase or de-
crease shall be treated as an experience loss
or gain.

‘() FULL FUNDING.—If, as of the close of a
plan year, a plan would (without regard to
this paragraph) have an accumulated funding
deficiency in excess of the full funding limi-
tation—

‘“(A) the funding standard account shall be
credited with the amount of such excess, and

‘“(B) all amounts described in subpara-
graphs (B), (C), and (D) of subsection (b) (2)
and subparagraph (B) of subsection (b)(3)
which are required to be amortized shall be
considered fully amortized for purposes of
such subparagraphs.

*“(6) FULL-FUNDING LIMITATION.—

‘““(A) IN GENERAL.—For purposes of para-
graph (5), the term ‘full-funding limitation’
means the excess (if any) of—

‘(i) the accrued liability (including normal
cost) under the plan (determined under the
entry age normal funding method if such ac-
crued liability cannot be directly calculated
under the funding method used for the plan),
over

¢“(ii) the lesser of—

‘(D the fair market value of the plan’s as-
sets, or

‘“(IT1) the value of such assets determined
under paragraph (2).

¢(B) MINIMUM AMOUNT.—

‘(i) IN GENERAL.—In no event shall the full-
funding limitation determined under sub-
paragraph (A) be less than the excess (if any)
of—

“(I) 90 percent of the current liability of
the plan (including the expected increase in
current liability due to benefits accruing
during the plan year), over

‘(IT) the value of the plan’s assets deter-
mined under paragraph (2).

‘(ii) ASSETSs.—For purposes of clause (i),
assets shall not be reduced by any credit bal-
ance in the funding standard account.

“(C) FULL FUNDING LIMITATION.—For pur-
poses of this paragraph, unless otherwise
provided by the plan, the accrued liability
under a multiemployer plan shall not in-
clude benefits which are not nonforfeitable
under the plan after the termination of the
plan (taking into consideration section
411(d)(3)).

‘(D) CURRENT LIABILITY.—For purposes of
this paragraph—

‘(i) IN GENERAL.—The term ‘current liabil-
ity’ means all liabilities to employees and
their beneficiaries under the plan.

¢“(ii) TREATMENT OF UNPREDICTABLE CONTIN-
GENT EVENT BENEFITS.—For purposes of
clause (i), any benefit contingent on an event
other than—

‘“(I) age, service, compensation, death, or
disability, or
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“(IT) an event which is reasonably and reli-
ably predictable (as determined by the Sec-
retary),
shall not be taken into account until the
event on which the benefit is contingent oc-
curs.

¢(iii) INTEREST RATE USED.—The rate of in-
terest used to determine current liability
under this paragraph shall be the rate of in-
terest determined under subparagraph (E).

““(iv) MORTALITY TABLES.—

‘() COMMISSIONERS’ STANDARD TABLE.—In
the case of plan years beginning before the
first plan year to which the first tables pre-
scribed under subclause (II) apply, the mor-
tality table used in determining current li-
ability under this paragraph shall be the
table prescribed by the Secretary which is
based on the prevailing commissioners’
standard table (described in section
807(d)(5)(A)) used to determine reserves for
group annuity contracts issued on January 1,
1993.

‘“‘(II) SECRETARIAL AUTHORITY.—The Sec-
retary may by regulation prescribe for plan
years beginning after December 31, 1999, mor-
tality tables to be used in determining cur-
rent liability under this subsection. Such ta-
bles shall be based upon the actual experi-
ence of pension plans and projected trends in
such experience. In prescribing such tables,
the Secretary shall take into account results
of available independent studies of mortality
of individuals covered by pension plans.

(V) SEPARATE MORTALITY TABLES FOR THE
DISABLED.—Notwithstanding clause (iv)—

‘“(I) IN GENERAL.—The Secretary shall es-
tablish mortality tables which may be used
(in lieu of the tables under clause (iv)) to de-
termine current liability under this sub-
section for individuals who are entitled to
benefits under the plan on account of dis-
ability. The Secretary shall establish sepa-
rate tables for individuals whose disabilities
occur in plan years beginning before January
1, 1995, and for individuals whose disabilities
occur in plan years beginning on or after
such date.

“(ITI) SPECIAL RULE FOR DISABILITIES OCCUR-
RING AFTER 1994.—In the case of disabilities
occurring in plan years beginning after De-
cember 31, 1994, the tables under subclause
(I) shall apply only with respect to individ-
uals described in such subclause who are dis-
abled within the meaning of title II of the
Social Security Act and the regulations
thereunder.

‘“(vi) PERIODIC REVIEW.—The Secretary
shall periodically (at least every 5 years) re-
view any tables in effect under this subpara-
graph and shall, to the extent such Secretary
determines necessary, by regulation update
the tables to reflect the actual experience of
pension plans and projected trends in such
experience.

‘“(E) REQUIRED CHANGE OF INTEREST RATE.—
For purposes of determining a plan’s current
liability for purposes of this paragraph—

‘(i) IN GENERAL.—If any rate of interest
used under the plan under subsection (b)(6)
to determine cost is not within the permis-
sible range, the plan shall establish a new
rate of interest within the permissible range.

‘‘(ii) PERMISSIBLE RANGE.—For purposes of
this subparagraph—

“(I) IN GENERAL.—Except as provided in
subclause (II), the term ‘permissible range’
means a rate of interest which is not more
than 5 percent above, and not more than 10
percent below, the weighted average of the
rates of interest on 30-year Treasury securi-
ties during the 4-year period ending on the
last day before the beginning of the plan
year.

“(II) SECRETARIAL AUTHORITY.—If the Sec-
retary finds that the lowest rate of interest
permissible under subclause (I) is unreason-
ably high, the Secretary may prescribe a
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lower rate of interest, except that such rate
may not be less than 80 percent of the aver-
age rate determined under such subclause.

“4(iil) ASSUMPTIONS.—Notwithstanding
paragraph (3)(A), the interest rate used
under the plan shall be—

‘(I) determined without taking into ac-
count the experience of the plan and reason-
able expectations, but

“(IT) consistent with the assumptions
which reflect the purchase rates which would
be used by insurance companies to satisfy
the liabilities under the plan.

“(T) ANNUAL VALUATION.—

‘“(A) IN GENERAL.—For purposes of this sec-
tion, a determination of experience gains and
losses and a valuation of the plan’s liability
shall be made not less frequently than once
every year, except that such determination
shall be made more frequently to the extent
required in particular cases under regula-
tions prescribed by the Secretary.

“(B) VALUATION DATE.—

‘(i) CURRENT YEAR.—Except as provided in
clause (ii), the valuation referred to in sub-
paragraph (A) shall be made as of a date
within the plan year to which the valuation
refers or within one month prior to the be-
ginning of such year.

‘“(ii) USE OF PRIOR YEAR VALUATION.—The
valuation referred to in subparagraph (A)
may be made as of a date within the plan
year prior to the year to which the valuation
refers if, as of such date, the value of the as-
sets of the plan are not less than 100 percent
of the plan’s current liability (as defined in
paragraph (6)(D) without regard to clause
(iv) thereof).

‘“(iii) ADJUSTMENTS.—Information under
clause (ii) shall, in accordance with regula-
tions, be actuarially adjusted to reflect sig-
nificant differences in participants.

“‘(iv) LIMITATION.—A change in funding
method to use a prior year valuation, as pro-
vided in clause (ii), may not be made unless
as of the valuation date within the prior plan
year, the value of the assets of the plan are
not less than 125 percent of the plan’s cur-
rent liability (as defined in paragraph (6)(D)
without regard to clause (iv) thereof).

‘“(8) TIME WHEN CERTAIN CONTRIBUTIONS
DEEMED MADE.—For purposes of this section,
any contributions for a plan year made by an
employer after the last day of such plan
year, but not later than two and one-half
months after such day, shall be deemed to
have been made on such last day. For pur-
poses of this subparagraph, such two and
one-half month period may be extended for
not more than six months under regulations
prescribed by the Secretary.

“(d) EXTENSION OF AMORTIZATION PERIODS
FOR MULTIEMPLOYER PLANS.—

‘(1) AUTOMATIC EXTENSION UPON APPLICA-
TION BY CERTAIN PLANS.—

‘“(A) IN GENERAL.—If the plan sponsor of a
multiemployer plan—

‘(i) submits to the Secretary an applica-
tion for an extension of the period of years
required to amortize any unfunded liability
described in any clause of subsection
(b)(2)(B) or described in subsection (b)(4), and

‘(i) includes with the application a cer-
tification by the plan’s actuary described in
subparagraph (B),
the Secretary shall extend the amortization
period for the period of time (not in excess of
b years) specified in the application. Such ex-
tension shall be in addition to any extension
under paragraph (2).

‘““(B) CRITERIA.—A certification with re-
spect to a multiemployer plan is described in
this subparagraph if the plan’s actuary cer-
tifies that, based on reasonable assump-
tions—

‘(i) absent the extension under subpara-
graph (A), the plan would have an accumu-
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lated funding deficiency in the current plan
year or any of the 9 succeeding plan years,

‘“(ii) the plan sponsor has adopted a plan to
improve the plan’s funding status,

‘‘(iii) the plan is projected to have suffi-
cient assets to timely pay expected benefits
and anticipated expenditures over the amor-
tization period as extended, and

‘“(iv) the notice required under paragraph
(3)(A) has been provided.

*“(2) ADDITIONAL EXTENSION.—

‘“(A) IN GENERAL.—If the plan sponsor of a
multiemployer plan submits to the Sec-
retary an application for an extension of the
period of years required to amortize any un-
funded liability described in any clause of
subsection (b)(2)(B) or described in sub-
section (b)(4), the Secretary may extend the
amortization period for a period of time (not
in excess of 5 years) if the Secretary of the
Treasury makes the determination described
in subparagraph (B). Such extension shall be
in addition to any extension under paragraph
D.

‘‘(B) DETERMINATION.—The Secretary may
grant an extension under subparagraph (A) if
the Secretary determines that—

‘(i) such extension would carry out the
purposes of this Act and would provide ade-
quate protection for participants under the
plan and their beneficiaries, and

‘“(ii) the failure to permit such extension
would—

‘(D result in a substantial risk to the vol-
untary continuation of the plan, or a sub-
stantial curtailment of pension benefit levels
or employee compensation, and

“(II) be adverse to the interests of plan
participants in the aggregate.

‘(C) ACTION BY SECRETARY.—The Secretary
shall act upon any application for an exten-
sion under this paragraph within 180 days of
the submission of such application. If the
Secretary rejects the application for an ex-
tension under this paragraph, the Secretary
shall provide notice to the plan detailing the
specific reasons for the rejection, including
references to the criteria set forth above.

*“(3) ADVANCE NOTICE.—

‘‘(A) IN GENERAL.—The Secretary shall, be-
fore granting an extension under this sub-
section, require each applicant to provide
evidence satisfactory to such Secretary that
the applicant has provided notice of the fil-
ing of the application for such extension to
each affected party (as defined in section
4001(a)(21) of the Employee Retirement In-
come Security Act of 1974) with respect to
the affected plan. Such notice shall include a
description of the extent to which the plan is
funded for benefits which are guaranteed
under title IV of such Act and for benefit 1i-
abilities.

*(B) CONSIDERATION OF RELEVANT INFORMA-
TION.—The Secretary shall consider any rel-
evant information provided by a person to
whom notice was given under paragraph
..

(b) EFFECTIVE DATE.—

(1) IN GENERAL.—The amendments made by
this section shall apply to plan years begin-
ning after 2006.

(2) SPECIAL RULE FOR CERTAIN AMORTIZA-
TION EXTENSIONS.—If the Secretary of the
Treasury grants an extension under section
304 of the Employee Retirement Income Se-
curity Act of 1974 and section 412(e) of the In-
ternal Revenue Code of 1986 with respect to
any application filed with the Secretary of
the Treasury on or before June 30, 2005, the
extension (and any modification thereof)
shall be applied and administered under the
rules of such sections as in effect before the
enactment of this Act, including the use of
the rate of interest determined under section
6621(b) of such Code.
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SEC. 212. ADDITIONAL FUNDING RULES FOR MUL-
TIEMPLOYER PLANS IN ENDAN-
GERED OR CRITICAL STATUS.

(a) IN GENERAL.—Subpart A of part III of
subchapter D of chapter 1 of the Internal
Revenue Code of 1986 (as amended by this
Act) is amended by inserting after section
431 the following new section:

“SEC. 432. ADDITIONAL FUNDING RULES FOR
MULTIEMPLOYER PLANS IN ENDAN-
GERED STATUS OR CRITICAL STA-
TUS.

‘‘(a) GENERAL RULE.—For purposes of this
part, in the case of a multiemployer plan—

‘(1) if the plan is in endangered status—

““(A) the plan sponsor shall adopt and im-
plement a funding improvement plan in ac-
cordance with the requirements of sub-
section (¢), and

‘“(B) the requirements of subsection (d)
shall apply during the funding plan adoption
period and the funding improvement period,
and

¢“(2) if the plan is in critical status—

‘“‘(A) the plan sponsor shall adopt and im-
plement a rehabilitation plan in accordance
with the requirements of subsection (e), and

“(B) the requirements of subsection (f)
shall apply during the rehabilitation plan
adoption period and the rehabilitation pe-
riod.

“(b) DETERMINATION OF ENDANGERED AND
CRITICAL STATUS.—For purposes of this sec-
tion—

‘(1) ENDANGERED STATUS.—A multiem-
ployer plan is in endangered status for a plan
year if, as determined by the plan actuary
under paragraph (3), the plan is not in crit-
ical status for the plan year and either—

“‘(A) the plan’s funded percentage for such
plan year is less than 80 percent, or

‘(B) the plan has an accumulated funding
deficiency for such plan year, or is projected
to have such an accumulated funding defi-
ciency for any of the 6 succeeding plan years,
taking into account any extension of amorti-
zation periods under section 431(d).

For purposes of this section, a plan described
in subparagraph (B) shall be treated as in se-
riously endangered status.

‘(2) CRITICAL STATUS.—A multiemployer
plan is in critical status for a plan year if, as
determined by the plan actuary under para-
graph (3), the plan is described in 1 or more
of the following subparagraphs as of the be-
ginning of the plan year:

““(A) A plan is described in this subpara-
graph if—

‘(i) the funded percentage of the plan is
less than 65 percent, and

‘‘(ii) the sum of—

“(I) the market value of plan assets, plus

‘“(IT) the present value of the reasonably
anticipated employer contributions for the
current plan year and each of the 5 suc-
ceeding plan years, assuming that the terms
of all collective bargaining agreements pur-
suant to which the plan is maintained for
the current plan year continue in effect for
succeeding plan years,
is less than the present value of all benefits
projected to be payable under the plan dur-
ing the current plan year and each of the 5
succeeding plan years (plus administrative
expenses for such plan years).

‘““(B) A plan is described in this subpara-
graph if—

‘(i) the plan has an accumulated funding
deficiency for the current plan year, not tak-
ing into account any extension of amortiza-
tion periods under section 431(d), or

‘‘(ii) the plan is projected to have an accu-
mulated funding deficiency for any of the 3
succeeding plan years (4 succeeding plan
years if the funded percentage of the plan is
65 percent or less), not taking into account
any extension of amortization periods under
section 431(d).
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‘(C) A plan is described in this subpara-
graph if—

“(i)(I) the plan’s normal cost for the cur-
rent plan year, plus interest (determined at
the rate used for determining costs under the
plan) for the current plan year on the
amount of unfunded benefit liabilities under
the plan as of the last date of the preceding
plan year, exceeds

‘“(IT) the present value of the reasonably
anticipated employer contributions for the
current plan year,

‘“(ii) the present value of nonforfeitable
benefits of inactive participants is greater
than the present value of nonforfeitable ben-
efits of active participants, and

¢‘(iii) the plan has an accumulated funding
deficiency for the current plan year, or is
projected to have such a deficiency for any of
the 4 succeeding plan years, not taking into
account any extension of amortization peri-
ods under section 431(d).

‘(D) A plan is described in this subpara-
graph if the sum of—

‘(i) the market value of plan assets, plus

‘(i) the present value of the reasonably
anticipated employer contributions for the
current plan year and each of the 4 suc-
ceeding plan years, assuming that the terms
of all collective bargaining agreements pur-
suant to which the plan is maintained for
the current plan year continue in effect for
succeeding plan years,
is less than the present value of all benefits
projected to be payable under the plan dur-
ing the current plan year and each of the 4
succeeding plan years (plus administrative
expenses for such plan years).

“(3) ANNUAL CERTIFICATION BY PLAN ACTU-
ARY.—

“‘(A) IN GENERAL.—During the 90-day period
beginning on the first day of each plan year
of a multiemployer plan, the plan actuary
shall certify to the Secretary—

‘“(i) whether or not the plan is in endan-
gered status for such plan year and whether
or not the plan is in critical status for such
plan year, and

‘“(ii) in the case of a plan which is in a
funding improvement or rehabilitation pe-
riod, whether or not the plan is making the
scheduled progress in meeting the require-
ments of its funding improvement or reha-
bilitation plan.

¢“(B) ACTUARIAL PROJECTIONS OF ASSETS AND
LIABILITIES.—

‘(i) IN GENERAL.—In making the deter-
minations and projections under this sub-
section, the plan actuary shall make projec-
tions required for the current and succeeding
plan years, using reasonable actuarial esti-
mates, assumptions, and methods, of the cur-
rent value of the assets of the plan and the
present value of all liabilities to participants
and beneficiaries under the plan for the cur-
rent plan year as of the beginning of such
yvear. The projected present value of liabil-
ities as of the beginning of such year shall be
determined based on the actuarial statement
required under section 103(d) of the Em-
ployee Retirement Income Security Act of
1974 with respect to the most recently filed
annual report or the actuarial valuation for
the preceding plan year.

¢‘(i1) DETERMINATIONS OF FUTURE CONTRIBU-
TIONS.—Any actuarial projection of plan as-
sets shall assume—

‘() reasonably anticipated employer con-
tributions for the current and succeeding
plan years, assuming that the terms of the
one or more collective bargaining agree-
ments pursuant to which the plan is main-
tained for the current plan year continue in
effect for succeeding plan years, or

“(II) that employer contributions for the
most recent plan year will continue indefi-
nitely, but only if the plan actuary deter-
mines there have been no significant demo-
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graphic changes that would make such as-
sumption unreasonable.

¢“(C) PENALTY FOR FAILURE TO SECURE TIME-
LY ACTUARIAL CERTIFICATION.—Any failure of
the plan’s actuary to certify the plan’s sta-
tus under this subsection by the date speci-
fied in subparagraph (A) shall be treated for
purposes of section 502(c)(2) of such Act as a
failure or refusal by the plan administrator
to file the annual report required to be filed
with the Secretary under section 101(b)(4) of
such Act.

‘(D) NOTICE.—In any case in which a mul-
tiemployer plan is certified to be in endan-
gered or critical status under subparagraph
(A), the plan sponsor shall, not later than 30
days after the date of the certification, pro-
vide notification of the endangered or crit-
ical status to the participants and bene-
ficiaries, the bargaining parties, the Pension
Benefit Guaranty Corporation, the Sec-
retary, and the Secretary of Labor.

‘‘(c) FUNDING IMPROVEMENT PLAN MUST BE
ADOPTED FOR MULTIEMPLOYER PLANS IN EN-
DANGERED STATUS.—

‘(1) IN GENERAL.—In any case in which a
multiemployer plan is in endangered status
for a plan year, the plan sponsor, in accord-
ance with this subsection—

‘““(A) shall adopt a funding improvement
plan not later than 240 days following the re-
quired date for the actuarial certification of
endangered status under subsection (b)(3)(A),
and

‘“(B) within 30 days after the adoption of
the funding improvement plan—

‘(i) in the case of a plan in seriously en-
dangered status, shall provide to the bar-
gaining parties 1 or more schedules showing
revised benefit structures, revised contribu-
tion structures, or both, which, if adopted,
may reasonably be expected to enable the
multiemployer plan to meet the applicable
requirements under paragraph (3) in accord-
ance with the funding improvement plan, in-
cluding a description of the reductions in fu-
ture benefit accruals and increases in con-
tributions that the plan sponsor determines
are reasonably necessary to meet the appli-
cable requirements if the plan sponsor as-
sumes that there are no increases in con-
tributions under the plan other than the in-
creases necessary to meet the applicable re-
quirements after future benefit accruals
have been reduced to the maximum extent
permitted by law, and

‘(ii) may, if the plan sponsor deems appro-
priate, prepare and provide the bargaining
parties with additional information relating
to contribution rates or benefit reductions,
alternative schedules, or other information
relevant to achieving the requirements
under paragraph (3) in accordance with the
funding improvement plan.

‘“(2) EXCEPTION FOR YEARS AFTER PROCESS
BEGINS.—Paragraph (1) shall not apply to a
plan year if such year is in a funding plan
adoption period or funding improvement pe-
riod by reason of the plan being in endan-
gered status for a preceding plan year. For
purposes of this section, such preceding plan
year shall be the initial determination year
with respect to the funding improvement
plan to which it relates.

¢“(3) FUNDING IMPROVEMENT PLAN.—For pur-
poses of this section—

‘““(A) IN GENERAL.—A funding improvement
plan is a plan which consists of the actions,
including options or a range of options to be
proposed to the bargaining parties, which,
under reasonable actuarial assumptions, will
result in the plan meeting the requirements
of this paragraph.

‘(B) PLANS OTHER THAN SERIOUSLY ENDAN-
GERED PLANS.—In the case of plan not in seri-
ously endangered status, the requirements of
this paragraph are met if the plan’s funded



S1712

percentage as of the close of the funding im-
provement period exceeds the lesser of 80
percent or a percentage equal to the sum of—

‘(i) such percentage as of the beginning of
such period, plus

‘‘(ii) 10 percent of the percentage deter-
mined under clause (i).

¢“(C) SERIOUSLY ENDANGERED PLANS.—In the
case of a plan in seriously endangered status,
the requirements of this paragraph are met
if—

‘(i) the plan’s funded percentage as of the
close of the funding improvement period
equals or exceeds the percentage which is
equal to the sum of—

‘(I) such percentage as of the beginning of
such period, plus

““(IT) 33 percent of the difference between
100 percent and the percentage under sub-
clause (I), and

‘‘(ii) there is no accumulated funding defi-
ciency for any plan year during the funding
improvement period (taking into account
any extension of amortization periods under
section 431(d)).

‘(4) FUNDING IMPROVEMENT PERIOD.—For
purposes of this section—

‘““(A) IN GENERAL.—The funding improve-
ment period for any funding improvement
plan adopted pursuant to this subsection is
the 10-year period beginning on the first day
of the first plan year of the multiemployer
plan beginning after the earlier of—

‘(i) the second anniversary of the date of
the adoption of the funding improvement
plan, or

‘“(ii) the expiration of the collective bar-
gaining agreements in effect on the due date
for the actuarial certification of endangered
status for the initial determination year
under subsection (b)(3)(A) and covering, as of
such due date, at least 75 percent of the ac-
tive participants in such multiemployer
plan.

‘“(B) COORDINATION WITH CHANGES IN STA-
TUS.—

‘(1) PLANS NO LONGER IN ENDANGERED STA-
TUs.—If the plan’s actuary certifies under
subsection (b)(3)(A) for a plan year in any
funding plan adoption period or funding im-
provement period that the plan is no longer
in endangered status and is not in critical
status, the funding plan adoption period or
funding improvement period, whichever is
applicable, shall end as of the close of the
preceding plan year.

‘(ii) PLANS IN CRITICAL STATUS.—If the
plan’s actuary certifies under subsection
(b)(3)(A) for a plan year in any funding plan
adoption period or funding improvement pe-
riod that the plan is in critical status, the
funding plan adoption period or funding im-
provement period, whichever is applicable,
shall end as of the close of the plan year pre-
ceding the first plan year in the rehabilita-
tion period with respect to such status.

¢(b) SPECIAL RULES FOR CERTAIN UNDER-
FUNDED PLANS.—

‘““(A) IN GENERAL.—Except as provided in
subparagraph (B), if the funded percentage of
a plan in seriously endangered status was 70
percent or less as of the beginning of the ini-
tial determination year, the following rules
shall apply in determining whether the re-
quirements of paragraph (3)(C)(i) are met:

‘(i) The plan’s funded percentage as of the
close of the funding improvement period
must equal or exceed a percentage which is
equal to the sum of—

‘(I such percentage as of the beginning of
such period, plus

““(IT) 20 percent of the difference between
100 percent and the percentage under sub-
clause (I).

‘(ii) The funding improvement period
under paragraph (4)(A) shall be 15 years rath-
er than 10 years.
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“(B) SPECIAL RULES FOR PLANS WITH FUND-
ED PERCENTAGE OVER 70 PERCENT.—If the
funded percentage described in subparagraph
(A) was more than 70 percent but less than 80
percent as of the beginning of the initial de-
termination year—

‘(i) subparagraph (A) shall apply if the
plan’s actuary certifies, within 30 days after
the certification under subsection (b)(3)(A)
for the initial determination year, that,
based on the terms of the plan and the col-
lective bargaining agreements in effect at
the time of such certification, the plan is not
projected to meet the requirements of para-
graph (3)(C)(i) without regard to this para-
graph, and

‘“(ii) if there is a certification under clause
(i), the plan may, in formulating its funding
improvement plan, only take into account
the rules of subparagraph (A) for plan years
in the funding improvement period begin-
ning on or before the date on which the last
of the collective bargaining agreements de-
scribed in paragraph (4)(A)(ii) expires.
Notwithstanding clause (ii), if for any plan
yvear ending after the date described in
clause (ii) the plan actuary certifies (at the
time of the annual certification under sub-
section (b)(3)(A) for such plan year) that,
based on the terms of the plan and collective
bargaining agreements in effect at the time
of that annual certification, the plan is not
projected to be able to meet the require-
ments of paragraph (3)(C)(i) without regard
to this paragraph, the plan may continue to
assume for such year that the funding im-
provement period is 15 years rather than 10
years.

“(6) UPDATES TO FUNDING IMPROVEMENT
PLAN AND SCHEDULES.—

“(A) FUNDING IMPROVEMENT PLAN.—The
plan sponsor shall annually update the fund-
ing improvement plan and shall file the up-
date with the plan’s annual report under sec-
tion 104 of the Employee Retirement Income
Security Act of 1974.

‘(B) SCHEDULES.—The plan sponsor may
periodically update any schedule of contribu-
tion rates provided under this subsection to
reflect the experience of the plan, except
that the schedule or schedules described in
paragraph (1)(B)(i) shall be updated at least
once every 3 years.

¢“(C) DURATION OF SCHEDULE.—A schedule of
contribution rates provided by the plan spon-
sor and relied upon by bargaining parties in
negotiating a collective bargaining agree-
ment shall remain in effect for the duration
of that collective bargaining agreement.

“(7) PENALTY IF NO FUNDING IMPROVEMENT
PLAN ADOPTED.—A failure of the plan sponsor
to adopt a funding improvement plan by the
date specified in paragraph (1)(A) shall be
treated for purposes of section 502(c)(2) of
such Act as a failure or refusal by the plan
administrator to file the annual report re-
quired to be filed with the Secretary of
Labor under section 101(b)(4) of such Act.

‘(8) FUNDING PLAN ADOPTION PERIOD.—For
purposes of this section, the term ‘funding
plan adoption period’ means the period be-
ginning on the date of the certification
under subsection (b)(3)(A) for the initial de-
termination year and ending on the day be-
fore the first day of the funding improve-
ment period.

“(d) RULES FOR OPERATION OF PLAN DURING
ADOPTION AND IMPROVEMENT PERIODS; FAIL-
URE TO MEET REQUIREMENTS.—

(1) SPECIAL RULES FOR PLAN ADOPTION PE-
RIOD.—During the plan adoption period—

‘“(A) the plan sponsor may not accept a
collective bargaining agreement or partici-
pation agreement with respect to the multi-
employer plan that provides for—

‘“(i) a reduction in the level of contribu-
tions for any participants,
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‘‘(ii) a suspension of contributions with re-
spect to any period of service, or

‘‘(iii) any new direct or indirect exclusion
of younger or newly hired employees from
plan participation,

‘(B) no amendment of the plan which in-
creases the liabilities of the plan by reason
of any increase in benefits, any change in the
accrual of benefits, or any change in the rate
at which benefits become nonforfeitable
under the plan may be adopted unless the
amendment is required as a condition of
qualification under part I of subchapter D of
chapter 1 or to comply with other applicable
law, and

“(C) in the case of a plan in seriously en-
dangered status, the plan sponsor shall take
all reasonable actions which are consistent
with the terms of the plan and applicable law
and which are expected, based on reasonable
assumptions, to achieve—

‘(i) an increase in the plan’s funded per-
centage, and

‘(ii) postponement of an accumulated

funding deficiency for at least 1 additional
plan year.
Actions under subparagraph (C) include ap-
plications for extensions of amortization pe-
riods under section 431(d), use of the short-
fall funding method in making funding
standard account computations, amend-
ments to the plan’s benefit structure, reduc-
tions in future benefit accruals, and other
reasonable actions consistent with the terms
of the plan and applicable law.

‘“(2) COMPLIANCE WITH FUNDING IMPROVE-
MENT PLAN.—

‘““(A) IN GENERAL.—A plan may not be
amended after the date of the adoption of a
funding improvement plan under subsection
(c) so as to be inconsistent with the funding
improvement plan.

‘“(B) NO REDUCTION IN CONTRIBUTIONS.—A
plan sponsor may not during any funding im-
provement period accept a collective bar-
gaining agreement or participation agree-
ment with respect to the multiemployer plan
that provides for—

‘(i) a reduction in the level of contribu-
tions for any participants,

‘‘(ii) a suspension of contributions with re-
spect to any period of service, or

‘“(iii) any new direct or indirect exclusion
of younger or newly hired employees from
plan participation.

‘(C) SPECIAL RULES FOR BENEFIT IN-
CREASES.—A plan may not be amended after
the date of the adoption of a funding im-
provement plan under subsection (c) so as to
increase benefits, including future benefit
accruals, unless—

‘(i) in the case of a plan in seriously en-
dangered status, the plan actuary certifies
that, after taking into account the benefit
increase, the plan is still reasonably ex-
pected to meet the requirements under sub-
section (c¢)(3) in accordance with the sched-
ule contemplated in the funding improve-
ment plan, and

‘‘(ii) in the case of a plan not in seriously
endangered status, the actuary certifies that
such increase is paid for out of contributions
not required by the funding improvement
plan to meet the requirements under sub-
section (¢)(3) in accordance with the sched-
ule contemplated in the funding improve-
ment plan.

¢(3) FAILURE TO MEET REQUIREMENTS.—

‘‘(A) IN GENERAL.—Notwithstanding section
4971(g), if a plan fails to meet the require-
ments of subsection (c)(3) by the end of the
funding improvement period, the plan shall
be treated as having an accumulated funding
deficiency for purposes of section 4971 for the
last plan year in such period (and each suc-
ceeding plan year until such requirements
are met) in an amount equal to the greater
of the amount of the contributions necessary
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to meet such requirements or the amount of
such accumulated funding deficiency with-
out regard to this paragraph.

‘(B) WAIVER.—In the case of a failure de-
scribed in subparagraph (A) which is due to
reasonable cause and not to willful neglect,
the Secretary of the Treasury may waive
part or all of the tax imposed by section 4971
of such Code to the extent that the payment
of such tax would be excessive or otherwise
inequitable relative to the failure involved.

‘‘(e) REHABILITATION PLAN MUST BE ADOPT-
ED FOR MULTIEMPLOYER PLANS IN CRITICAL
STATUS.—

‘(1) IN GENERAL.—In any case in which a
multiemployer plan is in critical status for a
plan year, the plan sponsor, in accordance
with this subsection—

“‘(A) shall adopt a rehabilitation plan not
later than 240 days following the required
date for the actuarial certification of critical
status under subsection (b)(3)(A), and

‘(B) within 30 days after the adoption of
the rehabilitation plan—

‘(i) shall provide to the bargaining parties
1 or more schedules showing revised benefit
structures, revised contribution structures,
or both, which, if adopted, may reasonably
be expected to enable the multiemployer
plan to emerge from critical status in ac-
cordance with the rehabilitation plan, and

‘‘(ii) may, if the plan sponsor deems appro-

priate, prepare and provide the bargaining
parties with additional information relating
to contribution rates or benefit reductions,
alternative schedules, or other information
relevant to emerging from critical status in
accordance with the rehabilitation plan.
The schedule or schedules described in sub-
paragraph (B)(i) shall reflect reductions in
future benefit accruals and increases in con-
tributions that the plan sponsor determines
are reasonably necessary to emerge from
critical status. One schedule shall be des-
ignated as the default schedule and such
schedule shall assume that there are no in-
creases in contributions under the plan other
than the increases necessary to emerge from
critical status after future benefit accruals
and other benefits (other than benefits the
reduction or elimination of which are not
permitted under section 411(d)(6)) have been
reduced to the maximum extent permitted
by law.

‘(2) EXCEPTION FOR YEARS AFTER PROCESS
BEGINS.—Paragraph (1) shall not apply to a
plan year if such year is in a rehabilitation
plan adoption period or rehabilitation period
by reason of the plan being in critical status
for a preceding plan year. For purposes of
this section, such preceding plan year shall
be the initial critical year with respect to
the rehabilitation plan to which it relates.

““(3) REHABILITATION PLAN.—For purposes of
this section—

‘“‘(A) IN GENERAL.—A rehabilitation plan is
a plan which consists of—

‘(i) actions which will enable, under rea-
sonable actuarial assumptions, the plan to
cease to be in critical status by the end of
the rehabilitation period and may include re-
ductions in plan expenditures (including plan
mergers and consolidations), reductions in
future benefit accruals or increases in con-
tributions, if agreed to by the bargaining
parties, or any combination of such actions,
or

‘‘(ii) if the plan sponsor determines that,
based on reasonable actuarial assumptions
and upon exhaustion of all reasonable meas-
ures, the plan can not reasonably be ex-
pected to emerge from critical status by the
end of the rehabilitation period, reasonable
measures to emerge from critical status at a
later time or to forestall possible insolvency
(within the meaning of section 4245 of the
Employee Retirement Income Security Act
of 1974).
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Such plan shall include the schedules re-
quired to be provided under paragraph
(1)(B)(@). If clause (ii) applies, such plan shall
set forth the alternatives considered, explain
why the plan is not reasonably expected to
emerge from critical status by the end of the
rehabilitation period, and specify when, if
ever, the plan is expected to emerge from
critical status in accordance with the reha-
bilitation plan.

“(B) UPDATES TO REHABILITATION PLAN AND
SCHEDULES.—

‘(i) REHABILITATION PLAN.—The plan spon-
sor shall annually update the rehabilitation
plan and shall file the update with the plan’s
annual report under section 104 of the Em-
ployee Retirement Income Security Act of
1974.

‘“(ii) SCHEDULES.—The plan sponsor may
periodically update any schedule of contribu-
tion rates provided under this subsection to
reflect the experience of the plan, except
that the schedule or schedules described in
paragraph (1)(B)(i) shall be updated at least
once every 3 years.

‘‘(iii) DURATION OF SCHEDULE.—A schedule
of contribution rates provided by the plan
sponsor and relied upon by bargaining par-
ties in negotiating a collective bargaining
agreement shall remain in effect for the du-
ration of that collective bargaining agree-
ment.

‘“(C) DEFAULT SCHEDULE.—If the collective
bargaining agreement providing for con-
tributions under a multiemployer plan that
was in effect at the time the plan entered
critical status expires and, after receiving a
schedule from the plan sponsor under para-
graph (1)(B)(i), the bargaining parties have
not adopted a collective bargaining agree-
ment with terms consistent with such a
schedule, the default schedule described in
the last sentence of paragraph (1) shall go
into effect with respect to those bargaining
parties.

‘“(4) REHABILITATION PERIOD.—For purposes
of this section—

‘“(A) IN GENERAL.—The rehabilitation pe-
riod for a plan in critical status is the 10-
year period beginning on the first day of the
first plan year of the multiemployer plan fol-
lowing the earlier of—

‘(i) the second anniversary of the date of
the adoption of the rehabilitation plan, or

‘“(ii) the expiration of the collective bar-

gaining agreements in effect on the date of
the due date for the actuarial certification of
critical status for the initial critical year
under subsection (a)(1) and covering, as of
such date at least 75 percent of the active
participants in such multiemployer plan.
If a plan emerges from critical status as pro-
vided under subparagraph (B) before the end
of such 10-year period, the rehabilitation pe-
riod shall end with the plan year preceding
the plan year for which the determination
under subparagraph (B) is made.

‘‘(B) EMERGENCE.—A plan in critical status
shall remain in such status until a plan year
for which the plan actuary certifies, in ac-
cordance with subsection (b)(3)(A), that the
plan is not projected to have an accumulated
funding deficiency for the plan year or any of
the 9 succeeding plan years, without regard
to use of the shortfall method or any exten-
sion of amortization periods under section
431(d).

“(5) PENALTY IF NO REHABILITATION PLAN
ADOPTED.—A failure of a plan sponsor to
adopt a rehabilitation plan by the date speci-
fied in paragraph (1)(A) shall be treated for
purposes of section 502(c)(2) of the Employee
Retirement Income Security Act of 1974 as a
failure or refusal by the plan administrator
to file the annual report required to be filed
with the Secretary of Labor under section
101(b)(4) of such Act.
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‘(6) REHABILITATION PLAN ADOPTION PE-
RIOD.—For purposes of this section, the term
‘rehabilitation plan adoption period’ means
the period beginning on the date of the cer-
tification under subsection (b)(3)(A) for the
initial critical year and ending on the day
before the first day of the rehabilitation pe-
riod.

“(7) LIMITATION ON REDUCTION IN RATES OF
FUTURE ACCRUALS.—Any reduction in the
rate of future accruals under any schedule
described in paragraph (1)(B)(i) shall not re-
duce the rate of future accruals below—

“(A) a monthly benefit (payable as a single
life annuity commencing at the participant’s
normal retirement age) equal to 1 percent of
the contributions required to be made with
respect to a participant, or the equivalent
standard accrual rate for a participant or
group of participants under the collective
bargaining agreements in effect as of the
first day of the initial critical year, or

‘(B) if lower, the accrual rate under the

plan on such first day.
The equivalent standard accrual rate shall
be determined by the plan sponsor based on
the standard or average contribution base
units which the plan sponsor determines to
be representative for active participants and
such other factors as the plan sponsor deter-
mines to be relevant. Nothing in this para-
graph shall be construed as limiting the abil-
ity of the plan sponsor to prepare and pro-
vide the bargaining parties with alternative
schedules to the default schedule that estab-
lished lower or higher accrual and contribu-
tion rates than the rates otherwise described
in this paragraph.

‘‘(8) EMPLOYER IMPACT.—For the purposes
of this section, the plan sponsor shall con-
sider the impact of the rehabilitation plan
and contribution schedules authorized by
this section on bargaining parties with fewer
than 500 employees and shall implement the
plan in a manner that encourages their con-
tinued participation in the plan and mini-
mizes financial harm to employers and their
workers.

“(f) RULES FOR OPERATION OF PLAN DURING
ADOPTION AND REHABILITATION PERIOD.—

‘(1) COMPLIANCE WITH REHABILITATION
PLAN.—

‘““(A) IN GENERAL.—A plan may not be
amended after the date of the adoption of a
rehabilitation plan under subsection (e) so as
to be inconsistent with the rehabilitation
plan.

‘“(B) SPECIAL RULES FOR BENEFIT IN-
CREASES.—A plan may not be amended after
the date of the adoption of a rehabilitation
plan under subsection (e) so as to increase
benefits, including future benefit accruals,
unless the plan actuary certifies that such
increase is paid for out of additional con-
tributions not contemplated by the rehabili-
tation plan, and, after taking into account
the benefit increase, the multiemployer plan
still is reasonably expected to emerge from
critical status by the end of the rehabilita-
tion period on the schedule contemplated in
the rehabilitation plan.

¢(2) RESTRICTION ON LUMP SUMS AND SIMI-
LAR BENEFITS.—

‘““(A) IN GENERAL.—Effective on the date
the notice of certification of the plan’s crit-
ical status for the initial critical year under
subsection (b)(3)(D) is sent, and notwith-
standing section 411(d)(6), the plan shall not
pay—

‘(i) any payment, in excess of the monthly
amount paid under a single life annuity (plus
any social security supplements described in
the last sentence of section 411(b)(1)(A)),

‘‘(ii) any payment for the purchase of an ir-
revocable commitment from an insurer to
pay benefits, and

‘‘(iii) any other payment specified by the
Secretary by regulations.
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‘“(B) EXCEPTION.—Subparagraph (A) shall
not apply to a benefit which under section
411(a)(11) may be immediately distributed
without the consent of the participant or to
any makeup payment in the case of a retro-
active annuity starting date or any similar
payment of benefits owed with respect to a
prior period.

‘(3) ADJUSTMENTS DISREGARDED IN WITH-
DRAWAL LIABILITY DETERMINATION.—ANy ben-
efit reductions under this subsection shall be
disregarded in determining a plan’s unfunded
vested benefits for purposes of determining
an employer’s withdrawal liability under
section 4201 of the Employee Retirement In-
come Security Act of 1974.

‘“(4) SPECIAL RULES FOR PLAN ADOPTION PE-
RIOD.—During the rehabilitation plan adop-
tion period—

‘““(A) the plan sponsor may not accept a
collective bargaining agreement or partici-
pation agreement with respect to the multi-
employer plan that provides for—

‘(i) a reduction in the level of contribu-
tions for any participants,

‘‘(ii) a suspension of contributions with re-
spect to any period of service, or

‘“(iii) any new direct or indirect exclusion
of younger or newly hired employees from
plan participation, and

‘(B) no amendment of the plan which in-
creases the liabilities of the plan by reason
of any increase in benefits, any change in the
accrual of benefits, or any change in the rate
at which benefits become nonforfeitable
under the plan may be adopted unless the
amendment is required as a condition of
qualification under part I of subchapter D of
chapter 1 or to comply with other applicable
law.

¢(5) FAILURE TO MEET REQUIREMENTS.—

““(A) IN GENERAL.—Notwithstanding section
4971(g), if a plan—

‘(i) fails to meet the requirements of sub-
section (e) by the end of the rehabilitation
period, or

‘‘(ii) has received a certification under sub-
section (b)(3)(A)(ii) for 3 consecutive plan
years that the plan is not making the sched-
uled progress in meeting its requirements
under the rehabilitation plan,
the plan shall be treated as having an accu-
mulated funding deficiency for purposes of
section 4971 for the last plan year in such pe-
riod (and each succeeding plan year until
such requirements are met) in an amount
equal to the greater of the amount of the
contributions necessary to meet such re-
quirements or the amount of such accumu-
lated funding deficiency without regard to
this paragraph.

‘(B) WAIVER.—In the case of a failure de-
scribed in subparagraph (A) which is due to
reasonable cause and not to willful neglect,
the Secretary may waive part or all of the
tax imposed by section 4971 to the extent
that the payment of such tax would be exces-
sive or otherwise inequitable relative to the
failure involved.

‘‘(g) EXPEDITED RESOLUTION OF PLAN SPON-
SOR DECISIONS.—If, within 60 days of the due
date for adoption of a funding improvement
plan under subsection (c) or a rehabilitation
plan under subsection (e), the plan sponsor of
a plan in endangered status or a plan in crit-
ical status has not agreed on a funding im-
provement plan or rehabilitation plan, then
any member of the board or group that con-
stitutes the plan sponsor may require that
the plan sponsor enter into an expedited dis-
pute resolution procedure for the develop-
ment and adoption of a funding improvement
plan or rehabilitation plan.

¢‘(h) NONBARGAINED PARTICIPATION.—

‘(1) BOTH BARGAINED AND NONBARGAINED
EMPLOYEE-PARTICIPANTS.—In the case of an
employer that contributes to a multiem-
ployer plan with respect to both employees
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who are covered by one or more collective
bargaining agreements and to employees
who are not so covered, if the plan is in en-
dangered status or in critical status, benefits
of and contributions for the nonbargained
employees, including surcharges on those
contributions, shall be determined as if those
nonbargained employees were covered under
the first to expire of the employer’s collec-
tive bargaining agreements in effect when
the plan entered endangered or critical sta-
tus.

‘(2) NONBARGAINED EMPLOYEES ONLY.—In
the case of an employer that contributes to
a multiemployer plan only with respect to
employees who are not covered by a collec-
tive bargaining agreement, this section shall
be applied as if the employer were the bar-
gaining parties, and its participation agree-
ment with the plan was a collective bar-
gaining agreement with a term ending on the
first day of the plan year beginning after the
employer is provided the schedule or sched-
ules described in subsections (c¢) and (e).

‘(3) EMPLOYEES COVERED BY A COLLECTIVE
BARGAINING AGREEMENT.—The determination
as to whether an employee covered by a col-
lective bargaining agreement for purposes of
this section shall be made without regard to
the special rule in Treasury Regulation sec-
tion 1.410(b)-6(d)(ii)(D).

‘(1) DEFINITIONS; ACTUARIAL METHOD.—For
purposes of this section—

‘(1) BARGAINING PARTY.—The term
gaining party’ means—

““(A)(1) except as provided in clause (ii), an
employer who has an obligation to con-
tribute under the plan; or

‘“(ii) in the case of a plan described under
section 404(c), or a continuation of such a
plan, the association of employers that is the
employee settlor of the plan; and

‘(B) an employee organization which, for
purposes of collective bargaining, represents
plan participants employed by an employer
who has an obligation to contribute under
the plan.

‘“(2) FUNDED PERCENTAGE.—The term ‘fund-
ed percentage’ means the percentage equal
to a fraction—

‘“(A) the numerator of which is the value of
the plan’s assets, as determined under sec-
tion 431(c)(2), and

‘(B) the denominator of which is the ac-
crued liability of the plan, determined using
actuarial assumptions described in section
431(c)(3).

‘“(3) ACCUMULATED FUNDING DEFICIENCY.—
The term ‘accumulated funding deficiency’
has the meaning given such term in section
412(a).

‘‘(4) ACTIVE PARTICIPANT.—The term ‘active
participant’ means, in connection with a
multiemployer plan, a participant who is in
covered service under the plan.

¢“(5) INACTIVE PARTICIPANT.—The term ‘in-
active participant’ means, in connection
with a multiemployer plan, a participant, or
the beneficiary or alternate payee of a par-
ticipant, who—

‘“(A) is not in covered service under the
plan, and

‘“(B) is in pay status under the plan or has
a nonforfeitable right to benefits under the
plan.

‘“(6) PAY STATUS.—A person is in pay status
under a multiemployer plan if—

“(A) at any time during the current plan
year, such person is a participant or bene-
ficiary under the plan and is paid an early,
late, normal, or disability retirement benefit
under the plan (or a death benefit under the
plan related to a retirement benefit), or

‘““(B) to the extent provided in regulations
of the Secretary, such person is entitled to
such a benefit under the plan.

“(7) OBLIGATION TO CONTRIBUTE.—The term
‘obligation to contribute’ has the meaning

‘bar-
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given such term under section 4212(a) of the
Employee Retirement Income Security Act
of 1974.

‘(8) ACTUARIAL METHOD.—Notwithstanding
any other provision of this section, the actu-
ary’s determinations with respect to a plan’s
normal cost, actuarial accrued liability, and
improvements in a plan’s funded percentage
under this section shall be based upon the
unit credit funding method (whether or not
that method is used for the plan’s actuarial
valuation).

‘(9) PLAN SPONSOR.—In the case of a plan
described under section 404(c), or a continu-
ation of such a plan, the term ‘plan sponsor’
means the bargaining parties described
under paragraph (1).”’

(b) EFFECTIVE DATES.—

(1) IN GENERAL.—The amendment made by
this section shall apply with respect to plan
years beginning after 2006.

(2) SPECIAL RULE FOR CERTAIN RESTORED
BENEFITS.—In the case of a multiemployer
plan—

(A) with respect to which benefits were re-
duced pursuant to a plan amendment adopt-
ed on or after January 1, 2002, and before
June 30, 2005, and

(B) which, pursuant to the plan document,
the trust agreement, or a formal written
communication from the plan sponsor to
participants provided before June 30, 2005,
provided for the restoration of such benefits,
the amendments made by this section shall
not apply to such benefit restorations to the
extent that any restriction on the providing
or accrual of such benefits would otherwise
apply by reason of such amendments.

PART III—SUNSET OF FUNDING RULES
SEC. 216. SUNSET OF FUNDING RULES.

(a) REPORT.—Not later than December 31,
2011, the Secretary of Labor, the Secretary of
the Treasury, and the Executive Director of
the Pension Benefit Guaranty Corporation
shall conduct a study of the effect of the
amendments made by this subtitle on the op-
eration and funding status of multiemployer
plans and shall report the results of such
study, including any recommendations for
legislation, to the Congress.

(b) MATTERS INCLUDED IN STUDY.—The
study required under subsection (a) shall in-
clude—

(1) the effect of funding difficulties, fund-
ing rules in effect before the date of the en-
actment of this Act, and the amendments
made by this subtitle on small businesses
participating in multiemployer plans,

(2) the effect on the financial status of
small employers of—

(A) funding targets set in funding improve-
ment and rehabilitation plans and associated
contribution increases,

(B) funding deficiencies,

(C) excise taxes,

(D) withdrawal liability,

(E) the possibility of alternatives sched-
ules and procedures for financially-troubled
employers, and

(F) other aspects of the multiemployer sys-
tem, and

(3) the role of the multiemployer pension
plan system in helping small employers to
offer pension benefits.

(c) SUNSET.—

(1) IN GENERAL.—Except as provided in this
subsection, notwithstanding any other provi-
sion of this Act, the provisions of, and the
amendments made by, this subtitle shall not
apply to plan years beginning after Decem-
ber 31, 2014, and the Employee Retirement
Income Security Act of 1974 and the Internal
Revenue Code of 1986 shall be applied to such
plan years under the provisions of sections
302 through 308 of such Act and 412 of such
Code (as in effect before the amendments
made by this Act).
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(2) FUNDING IMPROVEMENT AND REHABILITA-
TION PLANS.—If a plan is operating under a
funding improvement or rehabilitation plan
under section 305 of such Act or 432 of such
Code for its last year beginning before Janu-
ary 1, 2015, such plan shall continue to oper-
ate under such funding improvement or reha-
bilitation plan during any period after De-
cember 31, 2014, such funding improvement
or rehabilitation plan is in effect and all pro-
visions of such Act or Code relating to the
operation of such funding improvement or
rehabilitation plan shall continue in effect
during such period.

(3) AMORTIZATION SCHEDULES.—In the case
of any amount amortized under section
304(b) of such Act or 431 of such Code (as in
effect after the amendments made by this
subtitle) over any period beginning with a
plan year beginning before January 1, 2015,
such amount shall, in lieu of the amortiza-
tion which would apply after the application
of this subsection, continue to be amortized
under such section 304 or 431 (as so in effect).

Subtitle B—Deduction and Related
Provisions
SEC. 221. DEDUCTION LIMITS FOR MULTIEM-
PLOYER PLANS.

(a) INCREASE IN DEDUCTION.—Section
404(a)(1)(D) of the Internal Revenue Code of
1986, as amended by this Act, is amended to
read as follows:

‘(D) AMOUNT DETERMINED ON BASIS OF UN-
FUNDED CURRENT LIABILITY.—

‘(i) IN GENERAL.—In the case of a defined
benefit plan which is a multiemployer plan,
except as provided in regulations, the max-
imum amount deductible under the limita-
tions of this paragraph shall not be less than
the unfunded current liability of the plan.

‘(i) UNFUNDED CURRENT LIABILITY.—For
purposes of clause (i), the term ‘unfunded
current liability’ means the excess (if any)
of—

‘(I) 140 percent of the current liability of
the plan determined under section
431(c)(6)(C), over

‘“(IT1) the value of the plan’s assets deter-
mined under section 431(c)(2).”.

(b) EXCEPTION FROM LIMITATION ON DEDUC-
TION WHERE COMBINATION OF DEFINED CON-
TRIBUTION AND DEFINED BENEFIT PLANS.—

(1) IN GENERAL.—Section 404(a)(7)(C) of
such Code, as amended by this Act, is amend-
ed by adding at the end the following new
clause:

“(v) MULTIEMPLOYER PLANS.—In applying
this paragraph, any multiemployer plan
shall not be taken into account.”.

(2) CONFORMING AMENDMENT.—Section
404(a)(7)(A) of such Code is amended by strik-
ing the last sentence.

(¢c) EFFECTIVE DATES.—

(1) DEDUCTION LIMIT.—The amendment
made by subsection (a) shall apply to years
beginning after December 31, 2006.

(2) EXCEPTION.—The amendments made by
subsection (b) shall apply to years beginning
after December 31, 2005.

SEC. 222. TRANSFER OF EXCESS PENSION ASSETS
TO MULTIEMPLOYER HEALTH PLAN.

(a) IN GENERAL.—Section 420(e) of the In-
ternal Revenue Code of 1986 (relating to defi-
nitions and special rules) is amended by add-
ing at the end the following new paragraph:

“(6)  APPLICATION TO MULTIEMPLOYER
PLAN.—In the case of any plan to which sec-
tion 404(c) applies (or any successor plan pri-
marily covering employees in the building
and construction industry)—

‘“(A) the prohibition under subsection (a)
on the application of this section to a multi-
employer plan shall not apply, and

‘“(B) this section shall be applied to any
such plan—

‘(i) by treating any reference in this sec-
tion to an employer as a reference to all em-
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ployers maintaining the plan (or, if appro-
priate, the plan sponsor), and

‘‘(i1) in accordance with such modifications
of this section (and the provisions of this
title and the Employee Retirement Income
Security Act of 1974 relating to this section)
as the Secretary determines appropriate to
reflect the fact the plan is not maintained by
a single employer.”’

(b) AMENDMENTS OF ERISA.—

(1) Section 101(e)(3) of the Employee Re-
tirement Income Security Act of 1974 (29
U.S.C. 1021(e)(3)) is amended by striking
‘““American Jobs Creation Act of 2004 and
inserting ‘‘Pension Security and Trans-
parency Act of 2005,

(2) Section 403(c)(1) of such Act (29 U.S.C.
1103(c)(1)) is amended by striking ‘‘American
Jobs Creation Act of 2004 and inserting
‘“‘Pension Security and Transparency Act of
2005".

(3) Section 408(b)(13) of such Act (29 U.S.C.
1108(b)(13)) is amended by striking ‘‘Amer-
ican Jobs Creation Act of 2004’ and inserting
‘“‘Pension Security and Transparency Act of
2005°.

(c) EFFECTIVE DATE.—The amendment
made by this section shall apply to transfers
made in taxable years beginning after De-
cember 31, 2004.

TITLE III—INTEREST RATE ASSUMPTIONS

SEC. 301. INTEREST RATE ASSUMPTION FOR DE-
TERMINATION OF LUMP SUM DIS-
TRIBUTIONS.

(a) AMENDMENTS OF ERISA.—

(1) IN GENERAL.—Section 205(g)(3)(A) of the
Employee Retirement Income Security Act
of 1974 (29 U.S.C. 1055(2)(3)(A)) is amended by
adding at the end the following new sen-
tence: ‘“‘In the case of plan years beginning
after 2006, the preceding sentence shall be ap-
plied by using the applicable yield curve
method under subparagraph (C) rather than
the applicable interest rate.”.

(2) APPLICABLE YIELD CURVE METHOD.—Sec-
tion 205(g)(3) of such Act (29 U.S.C. 1055(g)(3))
is amended by adding at the end the fol-
lowing new subparagraphs:

“(C) APPLICABLE YIELD CURVE METHOD.—
For purposes of subparagraph (A), the term
‘applicable yield curve method’ means—

‘(i) the phase-in yield curve method in the
case of plan years beginning in 2007, 2008, and
2009, and

‘(i) the yield curve method for years be-
ginning after 2009.

‘(D) YIELD CURVE METHOD.—For purposes
of this paragraph—

‘(i) IN GENERAL.—The yield curve method
is a method under which present value is de-
termined—

‘“(I) by using interest rates drawn from a
yield curve which is prescribed by the Sec-
retary of the Treasury and which reflects the
yield on high-quality corporate bonds with
varying maturities, and

“(II) by matching the timing of the ex-
pected benefit payments under the plan to
the interest rates on such yield curve.

‘(i) PUBLICATION.—Each month the Sec-
retary of the Treasury shall publish any
yield curve prescribed under this subpara-
graph which shall apply to plan years begin-
ning in such month and such yield curve
shall be based on average interest rates for
business days occurring during the 3 pre-
ceding months.

“(E) PHASE-IN YIELD CURVE METHOD.—

‘(i) IN GENERAL.—Present value deter-
mined under the phase-in yield curve method
shall be equal to the sum of—

‘“(I) the applicable percentage of such
amount determined under the yield curve
method described in subparagraph (D), and

“(II) the product of such amount deter-
mined by using the applicable interest rate
and a percentage equal to 100 percent minus
the applicable percentage.
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“(ii) APPLICABLE PERCENTAGE.—For pur-
poses of clause (i), the applicable percentage
is 25 percent for plan years beginning in 2007,
50 percent for plan years beginning in 2008,
and 75 percent for plan years beginning in
2009.”".

(b) AMENDMENTS OF INTERNAL REVENUE
CODE.—

(1) IN GENERAL.—Section 417(e)(3)(A) of the
Internal Revenue Code of 1986 (relating to de-
termination of present value) is amended by
adding at the end the following new sen-
tence: ‘“‘In the case of plan years beginning
after 2006, the preceding sentence shall be ap-
plied by using the applicable yield curve
method under subparagraph (C) rather than
the applicable interest rate.”

(2) APPLICABLE YIELD CURVE METHOD.—Sec-
tion 417(e) of such Code is amended by adding
at the end the following new subparagraphs:

‘(C) APPLICABLE YIELD CURVE METHOD.—
For purposes of subparagraph (A), the term
‘applicable yield curve method’ means—

‘(i) the phase-in yield curve method in the
case of plan years beginning in 2007, 2008, and
2009, and

‘“(ii) the yield curve method for years be-
ginning after 2009.

‘(D) YIELD CURVE METHOD.—For purposes
of this paragraph—

‘(i) IN GENERAL.—The yield curve method
is a method under which present value is de-
termined—

“(ID by using interest rates drawn from a
yield curve which is prescribed by the Sec-
retary and which reflects the yield on high-
quality corporate bonds with varying matu-
rities, and

“(II) by matching the timing of the ex-
pected benefit payments under the plan to
the interest rates on such yield curve.

‘(ii) PUBLICATION.—Each month the Sec-
retary shall publish any yield curve pre-
scribed under this subparagraph which shall
apply to plan years beginning in such month
and such yield curve shall be based on aver-
age interest rates for business days occur-
ring during the 3 preceding months.

*(E) PHASE-IN YIELD CURVE METHOD.—

‘(i) IN GENERAL.—Present value deter-
mined under the phase-in yield curve method
shall be equal to the sum of—

‘““(I) the applicable percentage of such
amount determined under the yield curve
method described in subparagraph (D), and

““(ITI) the product of such amount deter-
mined by using the applicable interest rate
and a percentage equal to 100 percent minus
the applicable percentage.

‘(ii) APPLICABLE PERCENTAGE.—For pur-
poses of clause (i), the applicable percentage
is 25 percent for plan years beginning in 2007,
50 percent for plan years beginning in 2008,
and 75 percent for plan years beginning in
2009.”".

(c) SPECIAL RULE FOR PLAN AMENDMENTS.—
A plan shall not fail to meet the require-
ments of section 204(g) of the Employee Re-
tirement Income Security Act of 1974 or sec-
tion 411(d)(6) of the Internal Revenue Code of
1986 solely by reason of the adoption by the
plan of an amendment necessary to meet the
requirements of the amendments made by
this section.

(d) EFFECTIVE DATE.—The amendments
made by this section shall apply with respect
to plan years beginning after 2006.

SEC. 302. INTEREST RATE ASSUMPTION FOR AP-
PLYING BENEFIT LIMITATIONS TO
LUMP SUM DISTRIBUTIONS.

(a) IN GENERAL.—Clause (ii) of section
415(b)(2)(E) of the Internal Revenue Code of
1986 is amended to read as follows:

‘‘(ii) For purposes of adjusting any benefit
under subparagraph (B) for any form of ben-
efit subject to section 417(e)(3), clause (i)
shall be applied by substituting ‘6.5 percent’
for ‘5 percent’.”.
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(b) EFFECTIVE DATE.—The amendment
made by subsection (a) shall apply to years
beginning after December 31, 2005.

SEC. 303. RESTRICTIONS ON FUNDING OF NON-
QUALIFIED DEFERRED COMPENSA-
TION PLANS BY EMPLOYERS MAIN-
TAINING UNDERFUNDED OR TERMI-
NATED SINGLE-EMPLOYER PLANS.

(a) AMENDMENTS OF ERISA.—

(1) IN GENERAL.—Part 3 of subtitle A of
title I of the Employee Retirement Income
Security Act of 1974 (29 U.S.C. 1081 et seq.),
as amended by this Act, is amended by add-
ing at the end the following new section:

““NOTICE OF FUNDING OF NONQUALIFIED
DEFERRED COMPENSATION PLANS

‘“SEC. 306. (a) NOTICE AND ACCESS.—

‘(1 NOTICE RELATING TO RESTRICTED PE-
RIOD.—The plan administrator of a defined
benefit plan which is a single-employer plan
shall notify each plan sponsor of the plan
within a reasonable period of time after the
occurrence of an event which results in a re-
stricted period with respect to the plan.
Such notice shall include information—

‘‘(A) as to the duration of the restricted pe-
riod, and

‘“(B) the restrictions under section
409A(b)(3) of the Internal Revenue Code of
1986 which apply during the restricted period
to the plan sponsor and any member of a
controlled group which includes such spon-
sor.

‘“(2) NOTICE OF EXISTENCE OF, AND TRANS-
FERS TO, NONQUALIFIED DEFERRED COMPENSA-
TION PLANS.—

““(A) INITIAL NOTICE.—Within 30 days of re-
ceipt of a notice under paragraph (1), each
plan sponsor shall notify the plan adminis-
trator of the plan described in paragraph
1)—

‘(i) of nonqualified deferred compensation
plans maintained by the plan sponsor or any
member of a controlled group which includes
such sponsor, and

‘“(ii) the amount of any assets transferred
or otherwise reserved by the plan sponsor or
such member in violation of section
409A(b)(3) of such Code during any portion of
the restricted period occurring on or before
the date the plan sponsor provides such no-
tice.

‘“(B) ADDITIONAL NOTICES.—If, after the
date on which notice is provided under sub-
paragraph (A) and during any portion of the
remaining restricted period specified in the
notice provided under paragraph (1), the plan
sponsor of a plan described in paragraph (1)
or a member of a controlled group which in-
cludes such sponsor—

‘(i) transfers or reserves assets in viola-
tion of section 409A(b)(3) of such Code, or

‘‘(ii) establishes a new nonqualified de-
ferred compensation plan,
the plan sponsor shall notify the plan admin-
istrator of the plan described in paragraph
(1) of such transfer, reservation, or establish-
ment within 3 days of the date of such ac-
tion.

¢“(3) ACCESS TO FINANCIAL DATA.—Any fidu-
ciary of the plan shall have access to the fi-
nancial records of a plan sponsor or any
member of a controlled group which includes
such sponsor to determine if assets were
transferred or otherwise reserved in viola-
tion of section 409A(b)(3) of such Code.

‘“(4) FORM AND MANNER.—The Secretary
may prescribe the form and manner of a no-
tice required under this section. Such a no-
tice shall be written in a manner calculated
to be understood by the average plan partici-
pant and may be delivered in written, elec-
tronic, or other appropriate form to the ex-
tent that such form is reasonably accessible
to the recipient.

‘‘(b) RESTRICTED PERIOD.—For purposes of
this section, the term ‘restricted period’

CONGRESSIONAL RECORD — SENATE

means, with respect to any plan described in
subsection (a)(1)—

‘(1) any period—

‘“(A) beginning on the first day of a plan
year following a plan year for which the
plan’s adjusted funding target attainment
percentage (as defined in section 303) was
less than 60 percent (determined as of the
close of such year), and

‘(B) ending on the last day of the first pe-
riod of 2 consecutive plan years (beginning
on or after such first day) for which such per-
centage was at least 60 percent,

‘“(2) any period the plan sponsor is in bank-
ruptey, and

‘“(3) the 12-month period beginning on the

date which is 6 months before the termi-
nation date of the plan if, as of the termi-
nation date, the plan is not sufficient for
benefit liabilities (within the meaning of sec-
tion 4041).
In the case of a plan which is in at-risk sta-
tus, paragraph (1) shall be applied by sub-
stituting ‘80 percent’ for ‘60 percent’ each
place it appears.

“(c) NONQUALIFIED DEFERRED COMPENSA-
TION PLAN.—For purposes of this section—

“(1) IN GENERAL.—The term ‘nonqualified
deferred compensation plan’ means any plan
that provides for the deferral of compensa-
tion, other than—

““(A) a qualified employer plan, and

‘(B) any bona fide vacation leave, sick
leave, compensatory time, disability pay, or
death benefit plan.

“(2) QUALIFIED EMPLOYER PLAN.—The term
‘qualified employer plan’ means—

‘“(A) any plan, contract, pension, account,
or trust described in subparagraph (A) or (B)
of section 219(g)(5) of the Internal Revenue
Code of 1986 (without regard to subparagraph
(A)(iii)),

‘(B) any eligible deferred compensation
plan (within the meaning of section 457(b)) of
such Code, and

‘“(C) any plan described in section 415(m) of
such Code.

“(3) PLAN INCLUDES ARRANGEMENTS, ETC.—
The term ‘plan’ includes any agreement or
arrangement, including an agreement or ar-
rangement that includes one person.

“(d) OTHER DEFINITIONS.—For purposes of
this section—

(1) APPLICABLE COVERED EMPLOYEE.—

‘“(A) IN GENERAL.—The term ‘applicable
covered employee’ means any—

‘(1) covered employee of a plan sponsor,

‘“(ii) covered employee of a member of a
controlled group which includes the plan
sponsor, and

‘‘(iii) former employee who was a covered
employee at the time of termination of em-
ployment with the plan sponsor or a member
of a controlled group which includes the plan
sponsor.

‘(B) COVERED EMPLOYEE.—The term ‘cov-
ered employee’ has the meaning given such
term by section 162(m)(3) of the Internal
Revenue Code of 1986.

‘“(2) CONTROLLED GROUP.—The term ‘con-
trolled group’ has the meaning given such
term by section 302(d)(3).”.

(2) ENFORCEMENT.—

(A) IN GENERAL.—Section 502(a) of the Em-
ployee Retirement Income Security Act (29
U.S.C. 1132(a)), as amended by this Act, is
amended

(i) by striking ‘‘or’’ at the end of paragraph
(9), by striking the period at the end of para-
graph (10) and inserting ‘; or”’, and by adding
at the end the following new paragraph:

““(11) by a fiduciary of a defined benefit
plan which is a single-employer plan
against—

‘““(A) a plan sponsor, a member of a con-
trolled group which includes the plan spon-
sor, an applicable covered employee, or a
person holding assets which are part of a
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nonqualified deferred compensation plan to
recover on behalf of the plan—

‘(i) assets which were set aside or trans-
ferred in violation of section 409A(b)(3) of the
Internal Revenue Code of 1986 (and any earn-
ings properly allocable to the assets); or

‘‘(ii) amounts equivalent to the assets and
earnings described in clause (i); or

‘(B) a plan sponsor, or a member of a con-
trolled group which includes the plan spon-
sor, to compel the production of records the
fiduciary is entitled to under section 306."’;
and

(ii) by adding at the end the following new
flush sentence:

“For purposes of paragraph (11), any term
used in such paragraph which is also used in
section 306 shall have the meaning given
such term by section 306.”".

(B) AWARDING OF FEES.—Section 502(g) of
such Act (29 U.S.C. 1132(g)) is amended by
adding at the end the following new para-
graph:

“(3) ACTIONS TO RECOVER ASSETS TRANS-
FERRED TO NONQUALIFIED DEFERRED COM-
PENSATION PLANS.—If, in any action under
subsection (a)(11) by a fiduciary for or on be-
half of a plan to enforce section 306 of this
Act and section 409A(b)(3), a judgment is
awarded in favor of the plan, the court may,
in addition to any other amount, award the
plan reasonable attorney’s fees and costs of
the action, to be paid by the defendant’’.

(3) CLERICAL AMENDMENT.—The table of
contents in section 1 of such Act, as amended
by this Act, is amended by adding at the end
the following new item:

‘“Sec. 306. Restrictions on funding of
nonqualified deferred com-
pensation plans.”.

(b) AMENDMENTS OF INTERNAL REVENUE
CODE.—

(1) IN GENERAL.—Subsection (b) of section
409A of the Internal Revenue Code of 1986
(providing rules relating to funding) is
amended by redesignating paragraphs (3) and
(4) as paragraphs (4) and (5), respectively,
and by inserting after paragraph (2) the fol-
lowing new paragraph:

*“(3) EMPLOYERS OF UNDERFUNDED OR TERMI-
NATED DEFINED BENEFIT PLANS.—During any
restricted period—

‘““(A) a plan sponsor of a defined benefit
plan which is a single-employer plan, or

‘(B) any member of a controlled group
which includes such sponsor,

shall not directly or indirectly transfer as-
sets, or directly or indirectly otherwise re-
serve assets, in a trust (or other arrange-
ment determined by the Secretary) for pur-
poses of paying deferred compensation of an
applicable covered employee under a non-
qualified deferred compensation plan of the
plan sponsor or member. Any assets trans-
ferred or reserved in violation of the pre-
ceding sentence shall, for purposes of section
83, be treated as property transferred in con-
nection with the performance of services
whether or not such assets are available to
satisfy claims of general creditors. For pur-
poses of this paragraph, any term used in
this paragraph which is also used in section
306 of the Employee Retirement Income Se-
curity Act of 1974 shall have the meaning
given such term by such section.”.

(2) CONFORMING AMENDMENTS.—Paragraphs
(4) and (5) of section 409A(b) of such Code, as
redesignated by subsection (a) of this sub-
section, are each amended by striking ‘‘para-
graph (1) or (2) each place it appears and in-
serting ‘‘paragraph (1), (2), or (3)’.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to transfers
or other reservation of assets after December
31, 2006.
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SEC. 304. MODIFICATION OF PENSION FUNDING
REQUIREMENTS FOR PLANS SUB-
JECT TO CURRENT TRANSITION
RULE.

(a) PLAN YEAR BEFORE NEW FUNDING
RULES.—Section 769(c)(3) of the Retirement
Protection Act of 1994, as added by section
201 of the Pension Funding Equity Act of
2004, is amended by striking ‘‘and 2005 and
inserting ‘¢, 2005, and 2006°’.

(b) PLAN YEARS AFTER NEW FUNDING
RULES.—

(1) IN GENERAL.—In the case of a plan
that—

(A) was not required to pay a variable rate
premium for the plan year beginning in 1996,

(B) has not, in any plan year beginning
after 1995, merged with another plan (other
than a plan sponsored by an employer that
was in 1996 within the controlled group of the
plan sponsor), and

(C) is sponsored by a company that is en-
gaged primarily in the interurban or inter-
state passenger bus service,

the rules described in subsection (b) shall
apply for any plan year beginning after 2006.

(2) MODIFIED RULES.—The rules described in
this subsection are as follows:

(A) For purposes of—

(i) determining unfunded benefits under
section 4006(a)(3)(E)(ii) of the Employee Re-
tirement Income Security Act of 1974, and

(ii) determining any present value or mak-
ing any computation under section 412 and
section 430 of the Internal Revenue Code of
1986 and sections 302 and 303 of such Act,

the mortality table shall be the mortality
table used by the plan.

(B) Notwithstanding section 303(f)(4) of
such Act or 430(f)(4) of such Code, for pur-
poses of section 303(c)(4)(A)({i) of such Act
and 430(c)(4)(A)(ii) of such Code, the value of
plan assets shall not be reduced by the
amount of the prefunding balance if, pursu-
ant to a binding written agreement with the
Pension Benefit Guaranty Corporation en-
tered into before January 1, 2006, the
prefunding balance is not available to reduce
the minimum required contribution for the
plan year.

(3) DEFINITIONS.—Any term used in this
section which is also used in section 303 of
such Act or section 430 of such Code shall
have the meaning provided such term in such
section.

(4) CONFORMING AMENDMENT.—Section 769
of the Retirement Protection Act of 1994 is
amended by striking subsection (c).

(5) EFFECTIVE DATE.—The amendments
made by this subsection shall apply to plan
years beginning after 2006.

TITLE IV—_IMPROVEMENTS IN PBGC
GUARANTEE PROVISIONS
SEC. 401. INCREASES IN PBGC PREMIUMS.

(a) FLAT-RATE PREMIUMS.—

(1) IN GENERAL.—Section 4006(a)(3)(A)(1) of
the Employee Retirement Income Security
Act of 1974 (29 U.S.C. 1306(a)(3)(A)({)) is
amended to read as follows:

‘(i) in the case of a single-employer plan,
an amount equal to—

“(I) for plan years beginning after Decem-
ber 31, 1990, and before January 1, 2006, $19, or

“(IT) for plan years beginning after Decem-
ber 31, 2005, the amount determined under
subparagraph (H),
plus the additional premium (if any) deter-
mined under subparagraph (E) for each indi-
vidual who is a participant in such plan dur-
ing the plan year;”.

(2) AMOUNT OF PREMIUM AFTER 2005.—Sec-
tion 4006(a)(3) of such Act (29 U.S.C.
1306(a)(3)), as amended by sections 406 and
407, is amended by adding at the end the fol-
lowing:

“(H) AMOUNT OF PREMIUM.—

‘(i) IN GENERAL.—The amount determined
under this subparagraph is the greater of $30
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or in the case of plan years beginning after
December 31, 2006, the adjusted amount de-
termined under clause (ii).

‘“(ii) ADJUSTED AMOUNT.—The adjusted
amount determined under this clause is the
product derived by multiplying $30 by the
ratio of—

‘“(I) the contribution and benefit base (de-
termined under section 230 of the Social Se-
curity Act) in effect in the calendar year in
which the plan year begins, to

‘“(IT) the contribution and benefit base in
effect in 2006.

‘“(iii) ROUNDING.—If the amount deter-
mined under clause (ii) is not a multiple of
$1, such product shall be rounded to the near-
est multiple of $1.”.

(b) RISK-BASED PREMIUMS.—

(1) CONFORMING AMENDMENTS RELATED TO
FUNDING RULES  FOR SINGLE-EMPLOYER
PLANS.—Section 4006(a)(3)(E) of such Act is
amended by striking clauses (iii) and (iv) and
inserting the following:

“(iii)(I) For purposes of clause (ii), except
as provided in subclause (II), the term ‘un-
funded benefits’ means, for a plan year, the
amount which would be the plan’s funding
shortfall (as defined in section 303(c)(4)) if
the value of plan assets of the plan were
equal to the fair market value of such assets.

‘“(IT) The interest rate used in valuing ben-
efits for purposes of subclause (I) shall be
equal to the first, second, or third segment
rate which would be determined under sec-
tion 303(h)(2)(C) if section 303(h)(2)(D) were
applied by using the yields on investment
grade corporate bonds with varying matu-
rities rather than the average of such yields
for a 12-month period.”.

(2) EFFECTIVE DATE.—The amendments
made by paragraph (1) shall apply with re-
spect to plan years beginning after 2006.

(c) FLAT-RATE PREMIUM ADJUSTMENT.—

(1) IN GENERAL.—Beginning in 2011, and
every b years thereafter, the Board of Direc-
tors of the Pension Benefit Guaranty Cor-
poration under title IV of the Employee Re-
tirement Income Security Act (29 U.S.C. 1301
et seq.) shall submit to Congress a report
that describes any recommendations for ad-
justing the premium rate payable to the Cor-
poration described under section
4006(a)(3)(A)(i) of such Act (as amended by
subsection (a)).

(2) CONSIDERATIONS.—In developing the re-
port described under paragraph (1), the Cor-
poration shall consider—

(A) the national average wage index (as de-
fined in section 209(k)(1) of the Social Secu-
rity Act (42 U.S.C. 409(k)(1)));

(B) the finances of the Corporation as of
the date of such report and an actuarial eval-
uation of the expected operations and status
of the funds established under section 4005 of
such title IV (29 U.S.C. 1305) for the 5 years
succeeding such date;

(C) the impact of any increases in such pre-
mium rate on plan sponsors subject to such
title IV; and

(D) such other factors determined relevant
by the Corporation.

SEC. 402. AUTHORITY TO ENTER ALTERNATIVE
FUNDING AGREEMENTS TO PRE-
VENT PLAN TERMINATIONS.

(a) AUTHORITY ToO ENTER INTO AGREE-
MENTS.—

1) DISTRESS TERMINATIONS.—Section
4041(c) of the Employee Retirement Income
Security Act of 1974 (29 U.S.C. 1341(c)) is
amended by adding at the end the following:

‘(4) ALTERNATIVE FUNDING AGREEMENTS.—

‘“(A) IN GENERAL.—If the corporation deter-
mines that—

‘(i) a plan meets the requirements for a
distress termination under this subsection
without regard to an alternative funding
agreement under section 4047(a), and
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‘‘(ii) the termination of the plan would not
be necessary if such an agreement were en-
tered into,
the corporation may request that the Sec-
retary of the Treasury, in consultation with
the corporation, enter into such an agree-
ment with the contributing sponsors under
the plan.

“(B) EARLY ACTION INITIATIVES.—Subject to
the limitations in subsection (a)(3), if—

‘(i) the corporation determines that it is
reasonable to believe that a plan may be sub-
ject to a distress termination within 6
months unless action is taken, the corpora-
tion may request that the Secretary of the
Treasury, in consultation with the corpora-
tion, enter into an alternative funding agree-
ment under section 4047(a); and

‘‘(ii) the corporation, upon the request of
the contributing sponsor of a plan or other
person, determines that it is reasonable to
believe that a plan may be subject to a dis-
tress termination within 2 years unless ac-
tion is taken, the corporation may request
that the Secretary of the Treasury, in con-
sultation with the corporation, enter into an
alternative funding agreement under section
4047(a).”.

(2) INVOLUNTARY TERMINATIONS.—Section
4042 of the Employee Retirement Income Se-
curity Act of 1974 (29 U.S.C. 1342) is amended
by adding at the end the following:

‘(1) ALTERNATIVE FUNDING AGREEMENTS.—
If—

‘(1) the corporation determines that it is
reasonable to believe that a plan will meet
the requirements for an involuntary termi-
nation under this section without regard to
an alternative funding agreement under sec-
tion 4047(a) within 6 months unless action is
taken, or

‘(B) the corporation, upon the request of
the contributing sponsor of a plan or other
person, determines that it is reasonable to
believe that a plan may be subject to an in-
voluntary termination within 2 years unless
action is taken,

and such a termination would not be nec-
essary if such an agreement is entered into,
the corporation may request that the Sec-
retary of the Treasury, in consultation with
the corporation, enter into an alternative
funding agreement under section 4047(a).”.

(b) ALTERNATIVE FUNDING SCHEDULES TO
PREVENT PLAN TERMINATION.—

(1) IN GENERAL.—Section 4047 of the Em-
ployee Retirement Income Security Act of
1974 (29 U.S.C. 1347) is amended by—

(A) striking the section heading and all
that follows through ‘“Whenever” and insert-
ing—

“SEC. 4047. ALTERNATIVE FUNDING SCHEDULES
TO PREVENT TERMINATION; RES-
TORATION OF TERMINATED PLANS.

‘(a) ALTERNATIVE FUNDING AGREEMENTS.—

‘(1) IN GENERAL.—If the requirements of
section 4041(c)(4) or 4042(i) are met with re-
spect to any plan, the Secretary of the
Treasury, in consultation with the corpora-
tion, may enter into an alternative funding
agreement with the contributing sponsors
under the plan that meets the requirements
of this subsection.

‘“(2) OTHER REQUIREMENTS.—AnN alternative
funding agreement may be entered into by
the Secretary of the Treasury, in consulta-
tion with corporation, only if—

““(A) such Secretary finds the agreement to
be in the best interests of the participants
and beneficiaries; and

‘“(B) the agreement meets the require-
ments set forth by such Secretary in regula-
tions.

““(3) ALTERNATIVE FUNDING AGREEMENT.—

‘“(A) IN GENERAL.—AnN agreement meets the
requirements of this subsection if the agree-
ment—
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‘(i) provides for an additional amortiza-
tion schedule for a period not to exceed 10
years,

‘“(ii) requires the plan to pay at the time
the agreement is entered into any profes-
sional fees or other expenses incurred by the
Secretary of the Treasury or the corporation
in connection with the agreements,

‘‘(iii) requires approval by the corporation
before the contributing sponsor establishes
or maintains any other defined benefit plan
other than any multiemployer plan that cov-
ers a substantial number of employees who
are covered by the plan subject to the agree-
ment or who perform substantially the same
type of work with respect to the same busi-
ness operations as employees covered by
such plan, and

‘‘(iv) provides for a termination date, or a
schedule of termination dates, for the pur-
pose of the guarantee under section 4022, to
apply if a plan terminates during the period
that the agreement is in effect.

‘“(B) OTHER CONDITIONS.—Notwithstanding
any other provision of this Act, an agree-
ment meeting the requirements of this sub-
section may provide—

‘(i) for restrictions on, or the elimination
of, future accruals, but only to the extent
that such restrictions or eliminations would
have been permitted under section 204(g) or
section 411(d)(6) of the Internal Revenue
Code of 1986 if they had been implemented by
a plan amendment adopted immediately be-
fore the effective date of the agreement,

‘‘(ii) that the contributing sponsors will
provide security or other collateral in such
form and amount as specified in the agree-
ment,

‘‘(iii) conditions under which the plan
could be terminated in a standard termi-
nation under section 4041(b) or conditions
under which accruals to which clause (i) ap-
plies could resume in the future, and

‘(iv) for such other terms and conditions
as the Secretary of the Treasury, in con-
sultation with the corporation, determines
necessary to protect the interests of the cor-
poration.

*“(C) EMPLOYEE REQUIREMENTS.—

‘(i) IN GENERAL.—AnN agreement meets the
requirements of this subsection only if—

“(I) at least 60 days before the agreement
is to take effect the contributing sponsors
notify affected parties (other than the cor-
poration) of the terms of the agreement and
its effect on such parties, and

“(II) each employee organization rep-
resenting participants in the plan approves
the agreement before it takes effect.

“(ii) FORM AND MANNER OF NOTICE.—The no-
tice under clause (i) shall be written in a
manner calculated to be understood by the
average plan participant and may be pro-
vided to a person designated, in writing, by
the person to which it would otherwise be
provided. Such notice may be provided in
written, electronic, or other appropriate
form to the extent such form is reasonably
accessible to persons to whom the notice is
required to be provided.

‘“(4) COORDINATION WITH MINIMUM FUNDING
REQUIREMENTS.—Any alternative funding
schedule under an agreement meeting the re-
quirements under this subsection shall su-
persede the minimum funding requirements
of this Act and the Internal Revenue Code of
1986. For purposes of applying this Act or
such Code, any contribution required under
such schedule shall be treated in the same
manner as contributions required under sec-
tion 302 of this Act and section 412 of such
Code.

‘‘(b) RESTORATION OF TERMINATED PLANS.—
Whenever’’.

(2) CONFORMING AMENDMENT.—The table of
contents for title IV of such Act is amended
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by striking the item relating to section 4047
and inserting the following:
€“4047. Alternative funding schedules to
prevent terminations; restora-
tion of terminated plans.”.

(c) AMENDMENTS TO OTHER PROVISIONS.—

(1) QUALIFICATION REQUIREMENT.—Section
401(a) of the Internal Revenue Code of 1986,
as amended by sections 115 and 701 of this
Act, is amended by inserting after paragraph
(35) the following new paragraph:

€“(36) SUCCESSOR PLANS TO CERTAIN PLANS.—
If—

‘““(A) an alternative funding agreement de-
scribed in section 4047(a) of the Employee
Retirement Income Security Act of 1974 is in
effect with respect to any plan, and

‘“(B) the plan is maintained by an employer
that establishes or maintains 1 or more
other defined benefit plans (other than any
multiemployer plan), and such other plans in
combination provide benefit accruals to any
substantial number of successor employees,

the Secretary may, in the Secretary’s discre-
tion, determine that any trust of which any
other such plan is a part does not constitute
a qualified trust under this subsection unless
all benefit obligations of the plan to which
the alternative funding agreement applies
have been satisfied. For purposes of this
paragraph, the term ‘successor employee’
means any employee who is or was covered
by the plan to which the alternative funding
agreement applies and any employee who
performs substantially the same type of
work with respect to the same business oper-
ations as an employee covered by such
plan.”.

(2) LIMITATION ON DEDUCTIONS UNDER CER-
TAIN PLANS.—Section 404(a)(7)(C) of the In-
ternal Revenue Code of 1986 is amended by
adding at the end the following:

¢‘(iii) PLANS SUBJECT TO ALTERNATIVE FUND-
ING AGREEMENTS.—This paragraph shall not
apply to any plan for a plan year if an alter-
native funding agreement described in sec-
tion 4047(a) of the Employee Retirement In-
come Security Act of 1974 is in effect for
such year.”.

(d) EFFECTIVE DATE.—The amendments
made by this section shall take effect on the
date of enactment of this Act.

SEC. 403. SPECIAL FUNDING RULES FOR PLANS
MAINTAINED BY COMMERCIAL AIR-
LINES THAT ARE AMENDED TO
CEASE FUTURE BENEFIT ACCRUALS.

(a) IN GENERAL.—If an election is made to
have this section apply to an eligible plan—

(1) in the case of any applicable plan year
beginning before January 1, 2007, the plan
shall not have an accumulated funding defi-
ciency for purposes of section 302 of the Em-
ployee Retirement Income Security Act of
1974 and sections 412 and 4971 of the Internal
Revenue Code of 1986 if contributions to the
plan for the plan year are not less than the
minimum required contribution determined
under subsection (d) for the plan for the plan
year, and

(2) in the case of any applicable plan year
beginning on or after January 1, 2007, the
minimum required contribution determined
under sections 303 of such Act and 430 of such
Code shall, for purposes of sections 302 and
303 of such Act and sections 412, 430, and 4971
of such Code, be equal to the minimum re-
quired contribution determined under sub-
section (d) for the plan for the plan year.

(b) ELIGIBLE PLAN.—For purposes of this
section—

(1) IN GENERAL.—The term ‘‘eligible plan”
means a defined benefit plan (other than a
multiemployer plan) to which sections 302 of
such Act and 412 of such Code applies—

(A) which is sponsored by an employer—

(i) which is a commercial airline passenger
airline, or
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(ii) the principal business of which is pro-
viding catering services to a commercial pas-
senger airline, and

(B) with respect to which the requirements
of paragraphs (2) and (3) are met.

(2) ACCRUAL RESTRICTIONS.—

(A) IN GENERAL.—The requirements of this
paragraph are met if, effective as of the first
day of the first applicable plan year and at
all times thereafter while an election under
this section is in effect, the plan provides
that—

(i) the accrued benefit, any death or dis-
ability benefit, and any social security sup-
plement described in the last sentence of sec-
tion 411(a)(9) of such Code and section
204(b)(1)(G) of such Act, of each participant
are frozen at the amount of such benefit or
supplement immediately before such first
day, and

(ii) all other benefits under the plan are
eliminated,

but only to the extent the freezing or elimi-
nation of such benefits would have been per-
mitted under section 411(d)(6) of such Code
and section 204(g) of such Act if they had
been implemented by a plan amendment
adopted immediately before such first day.

(B) INCREASES IN SECTION 415 LIMITS DIS-
REGARDED.—If a plan provides that an ac-
crued benefit of a participant which has been
subject to any limitation under section 415 of
such Code will be increased if such limita-
tion is increased, the plan shall not be treat-
ed as meeting the requirements of this para-
graph unless, effective as of the first day of
the first applicable plan year and at all
times thereafter while an election under this
section is in effect, the plan provides that
any such increase shall not take effect. A
plan shall not fail to meet the requirements
of section 411(d)(6) of such Code and section
204(g) of such Act solely because the plan is
amended to meet the requirements of this
subparagraph.

(3) RESTRICTION ON APPLICABLE BENEFIT IN-
CREASES.—

(A) IN GENERAL.—The requirements of this
paragraph are met if no applicable benefit
increase takes effect at any time during the
period beginning on July 26, 2005, and ending
on the day before the first day of the first
applicable plan year.

(B) APPLICABLE BENEFIT INCREASE.—For
purposes of this paragraph, the term ‘‘appli-
cable benefit increase’” means, with respect
to any plan year, any increase in liabilities
of the plan by plan amendment (or otherwise
provided in regulations provided by the Sec-
retary) which, but for this paragraph, would
occur during the plan year by reason of—

(i) any increase in benefits,

(ii) any change in the accrual of benefits,
or

(iii) any change in the rate at which bene-
fits become nonforfeitable under the plan.

(4) EXCEPTION FOR IMPUTED DISABILITY
SERVICE.—Paragraphs (2) and (3) shall not
apply to any accrual or increase with respect
to imputed service provided to a participant
during any period of the participant’s dis-
ability occurring on or after the effective
date of the plan amendment providing the
restrictions under paragraph (2) if the partic-
ipant—

(A) was receiving disability benefits as of
such date, or

(B) was receiving sick pay and subse-
quently determined to be eligible for dis-
ability benefits as of such date.

(¢) ELECTIONS AND RELATED TERMS.—

(1) IN GENERAL.—A plan sponsor shall make
the election under subsection (a) at such
time and in such manner as the Secretary of
the Treasury may prescribe. Except as pro-
vided in subsection (h)(5), such election, once
made, may be revoked only with the consent
of such Secretary.



March 3, 2006

(2) YEARS FOR WHICH ELECTION MADE.—

(A) IN GENERAL.—The plan sponsor may se-
lect the first plan year to which the election
under subsection (a) applies from among
plan years ending after the date of the elec-
tion. The election shall apply to such plan
year and all subsequent years.

(B) ELECTION OF NEW PLAN YEAR.—The plan
sponsor may specify a new plan year in the
election under subsection (a) and the plan
year of the plan may be changed to such new
plan year without the approval of the Sec-
retary of the Treasury.

(3) APPLICABLE PLAN YEAR.—The term ‘‘ap-
plicable plan year’” means each plan year to
which the election under subsection (a) ap-
plies under paragraph (1).

(d) MINIMUM REQUIRED CONTRIBUTION.—

(1) IN GENERAL.—In the case of any applica-
ble plan year during the amortization period,
the minimum required contribution shall be
the amount necessary to amortize the un-
funded liability of the plan, determined as of
the first day of the plan year, in equal an-
nual installments (until fully amortized)
over the remainder of the amortization pe-
riod. Such amount shall be separately deter-
mined for each applicable plan year.

(2) YEARS AFTER AMORTIZATION PERIOD.—In
the case of any plan year beginning after the
end of the amortization period, section
302(a)(2)(A) of such Act and section
412(a)(2)(A) of such Code shall apply to such
plan, but the prefunding balance as of the
first day of the first of such years under sec-
tion 303(f) of such Act and section 430(f) of
such Code shall be zero.

(3) DEFINITIONS.—For purposes of this sec-
tion—

(A) UNFUNDED LIABILITY.—The term ‘‘un-
funded liability”’ means the unfunded ac-
crued liability under the plan, determined
under the unit credit funding method.

(B) AMORTIZATION PERIOD.—The term ‘‘am-
ortization period’” means the 20-plan year pe-
riod beginning with the first applicable plan
year.

(4) OTHER RULES.—In determining the min-
imum required contribution and amortiza-
tion amount under this subsection—

(A) the provisions of section 302(c)(3) of
such Act and section 412(c)(3) of such Code,
as in effect before the date of enactment of
this section, shall apply,

(B) the rate of interest under section 302(b)
of such Act and section 412(b) of such Code,
as so in effect, shall be used for all calcula-
tions requiring an interest rate, and

(C) the value of plan assets shall be equal
to their fair market value.

(5) SPECIAL RULE FOR CERTAIN PLAN SPIN-
OFFs.—For purposes of subsection (a), if,
with respect to any eligible plan to which
this subsection applies—

(A) any applicable plan year includes the
date of the enactment of this Act,

(B) a plan was spun off from the eligible
plan during the plan year but before such
date of enactment,

the minimum required contribution under
subsection (a)(1) for the eligible plan for such
applicable plan year shall be determined as if
the plans were a single plan for that plan
year (based on the full 12-month plan year in
effect prior to the spin-off). The employer
shall designate the allocation of the min-
imum required contribution between such
plans for the applicable plan year and direct
the appropriate reallocation between the
plans of any contributions for the applicable
plan year.

(¢e) FUNDING STANDARD ACCOUNT AND
PREFUNDING BALANCE.—Any charge or credit
in the funding standard account under sec-
tion 302 of such Act or section 412 of such
Code, and any prefunding balance under sec-
tion 303 of such Act or section 430 of such
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Code, as of the day before the first day of the
first applicable plan year, shall be reduced to
Zero.

(f) AMENDMENTS TO OTHER PROVISIONS.—

(1) QUALIFICATION REQUIREMENT.—Section
401(a)(36) of the Internal Revenue Code of
1986, as added by section 402 of this Act, is
amended by adding at the end the following:
““This paragraph shall also apply to any plan
during any period during which an amortiza-
tion schedule under section 403 of the Pen-
sion Security and Transparency Act of 2005
is in effect.”

(2) PBGC LIABILITY LIMITED.—Section 4022
of the Employee Retirement Income Secu-
rity Act of 1974, as amended by this Act, is
amended by adding at the end the following
new subsection:

‘“(h) SPECIAL RULE FOR PLANS ELECTING
CERTAIN FUNDING REQUIREMENTS.—During
any period in which an election by a plan
under section 403 of the Pension Security
and Transparency Act of 2005 is in effect,
then this section and section 4044(a)(3) shall
be applied by treating the first day of the
first applicable plan year as the termination
date of the plan. This subsection shall not
apply to any plan for which an election
under section 403(h) of such Act is in effect.”.

(3) LIMITATION ON DEDUCTIONS UNDER CER-
TAIN PLANS.—Section 404(a)(7)(C)(iii) of the
Internal Revenue Code of 1986, as added by
this Act, is amended by adding at the end
the following new sentence: ‘““This clause
shall also apply to any plan for a plan year
if an election under section 403 of the Pen-
sion Security and Transparency Act of 2005
is in effect for such year.”

(4) NoTICE.—In the case of a plan amend-
ment adopted in order to comply with this
section, any notice required under section
204(h) of such Act or section 4980F(e) of such
Code shall be provided within 15 days of the
effective date of such plan amendment. This
subsection shall not apply to any plan unless
such plan is maintained pursuant to one or
more collective bargaining agreements be-
tween employee representatives and 1 or
more employers.

(g) SPECIAL RULES FOR TERMINATION OF EL-
IGIBLE PLANS.—During any period an elec-
tion is in effect under this section with re-
spect to an eligible plan, the Pension Benefit
Guaranty Corporation shall, before it seeks
or approves a termination of such plan under
section 4041(c) or 4042 of the Employee Re-
tirement Income Security Act of 1974—

(1) make a determination under section
4041(c)(4) or 4042(i) of such Act whether the
termination would be necessary if the Sec-
retary of the Treasury were to enter into an
agreement under section 4047(a) of such Act
which provides an alternative funding agree-
ment to replace the amortization schedule
under this section, and

(2) if the Corporation determines such an
agreement would make such termination un-
necessary, take all necessary actions to en-
sure the agreement is entered into.

The Pension Benefit Guaranty Corporation
shall make the determination under para-
graph (1) within 90 days of receiving all in-
formation needed in connection with a re-
quest for a termination (or if no such request
is made, within 90 days of consideration of
the termination by the Corporation).

(h) CERTAIN BENEFIT ACCRUALS AND IN-
CREASES ALLOWED IF ADDITIONAL CONTRIBU-
TIONS MADE TO COVER COSTS.—

(1) IN GENERAL.—If an employer elects the
application of this subsection—

(A) the requirements of paragraphs (2) and
(3) of subsection (b) shall not apply with re-
spect to any eligible plan maintained by the
employer and specified in the election, and

(B) the minimum required contribution
under subsection (d) for any plan year with
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respect to the plan shall be increased by the
amounts described in paragraphs (2) and (3).
Any liabilities and assets taken into account
under this subsection shall not be taken into
account in determining the unfunded liabil-
ity of the plan for purposes of subsection (d).

(2) CURRENT FUNDING OF ACCRUALS AND IN-
CREASES.—The amount determined under
this paragraph for any plan year is the tar-
get normal cost which would occur under
section 303(b) of such Act and 430(b) of such
Code if—

(A) any benefit accrual, or benefit increase
taking effect, during the plan year by reason
of this subsection were treated as having
been accrued or earned during the plan year,
and

(B) the plan were treated as if it were in
at-risk status.

(3) FUNDING MUST BE MAINTAINED.—The
amount determined under this paragraph for
any plan year is the amount of any increase
in the shortfall amortization charge which
would occur under section 303(c) of such Act
and 430(c) of such Code if—

(A) the funding target were determined by
only taking into account benefits to which
paragraph (2) applied for preceding plan
years,

(B) the only assets taken into account
were the contributions required under this
paragraph and paragraph (2) for preceding
plan years (and any earnings thereon),

(C) the amortization period included only
the plan year,

(D) the transition rule under section
303(c)(4)(B) of such Act and section
430(c)(4)(B) of such Code did not apply, and

(E) the plan were treated as if it were in
at-risk status.

(4) SPECIAL RULES FOR YEARS BEFORE 2007.—
Notwithstanding any other provision of this
Act, in the case of an applicable plan year of
an eligible plan to which this subsection ap-
plies which begins before January 1, 2007, in
determining the amounts described in para-
graphs (2) and (3) for such plan year—

(A) the provisions of, and amendments
made by, sections 101, 102, 111, and 112 shall
apply to such plan year, except that

(B) the interest rate used under section 303
of such Act and section 430 of such Code for
purposes of applying paragraphs (2) and (3) to
such plan year shall be the interest rate de-
termined under section 302(b)(5) of such Act
and section 412(b)(5) of such Code, as in effect
for plan years beginning in 2005.

(5) ELECTION OUT OF SECTION.—An employer
maintaining an eligible plan to which this
subsection applies may make a one-time
election with respect to any applicable plan
year not to have this section apply to such
plan year and all subsequent plan years. Sub-
ject to subsection (d)(2), the minimum re-
quired contribution under section 303 of such
Act and 430 of such Code for all such plan
years shall be determined without regard to
this section.

(i) EXCLUSION OF CERTAIN EMPLOYEES FROM
MINIMUM COVERAGE REQUIREMENTS.—

(1) IN GENERAL.—Section 410(b)(3) of such
Code is amended by striking the last sen-
tence and inserting the following: ‘‘For pur-
poses of subparagraph (B), management pi-
lots who are not represented in accordance
with title II of the Railway Labor Act shall
be treated as covered by a collective bar-
gaining agreement described in such sub-
paragraph if the management pilots manage
the flight operations of air pilots who are so
represented and the management pilots are,
pursuant to the terms of the agreement, in-
cluded in the group of employees benefitting
under the trust described in such subpara-
graph. Subparagraph (B) shall not apply in
the case of a plan which provides contribu-
tions or benefits for employees whose prin-
cipal duties are not customarily performed
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aboard an aircraft in flight (other than man-
agement pilots described in the preceding
sentence).”’

(2) EFFECTIVE DATE.—The amendment
made by this subsection shall apply to years
beginning before, on, or after the date of the
enactment of this Act.

(j) EFFECTIVE DATE.—Except as otherwise
provided in this section, the amendments
made by this section shall apply to plan
years ending after the date of the enactment
of this Act.

SEC. 404. LIMITATION ON PBGC GUARANTEE OF
SHUTDOWN AND OTHER BENEFITS.

(a) IN GENERAL.—Section 4022(b) of the Em-
ployee Retirement Income Security Act of
1974 (29 U.S.C. 1322(b)) is amended by adding
at the end the following:

‘(8) If a benefit is payable by reason of—

‘“(A) a plant shutdown or similar event; or

‘“(B) any event other than attainment of
any age, performance of any service, receipt
or derivation of any compensation, or the oc-
currence of death or disability,
this section shall be applied as if a plan
amendment had been adopted on the date
such event occurred that provides for the
payment of such benefit.”.

(b) EFFECTIVE DATE.—The amendment
made by this section shall apply to benefits
that become payable as a result of a plant
shutdown or other similar event, as such
terms are used in the amendment made by
subsection (a), that occurs after July 26, 2005.
SEC. 405. RULES RELATING TO BANKRUPTCY OF

EMPLOYER.

(a) GUARANTEE.—Section 4022 of the Em-
ployee Retirement Income Security Act of
1974 (29 U.S.C. 1322), as amended by this Act,
is amended by adding at the end the fol-
lowing:

‘(i) BANKRUPTCY FILING SUBSTITUTED FOR
TERMINATION DATE.—If a contributing spon-
sor of a plan has filed or has had filed
against such person a petition seeking lig-
uidation or reorganization in a case under
title 11, United States Code, or under any
similar Federal law or law of a State or po-
litical subdivision, and the case has not been
dismissed as of the termination date, then
this section shall be applied by treating the
date such petition was filed as the termi-
nation date of the plan.”.

(b) ALLOCATION OF ASSETS AMONG PRIORITY
GROUPS IN BANKRUPTCY PROCEEDINGS.—Sec-
tion 4044 of the Employee Retirement In-
come Security Act of 1974 (29 U.S.C. 1344) is
amended by adding at the end the following:

‘‘(e) BANKRUPTCY FILING SUBSTITUTED FOR
TERMINATION DATE.—If a contributing spon-
sor of a plan has filed or has had filed
against such person a petition seeking lig-
uidation or reorganization in a case under
title 11, United States Code, or under any
similar Federal law or law of a State or po-
litical subdivision, and the case has not been
dismissed as of the termination date, then
subsection (a)(3) shall be applied by treating
the date such petition was filed as the termi-
nation date of the plan.”’.

(c) EFFECTIVE DATE.—The amendments
made this section shall apply with respect to
proceedings initiated under title 11, United
States Code, or under any similar Federal
law or law of a State or political subdivision,
on or after the date that is 30 days after the
date of enactment of this Act.

SEC. 406. PBGC PREMIUMS FOR NEW PLANS OF
SMALL EMPLOYERS.

(a) IN GENERAL.—Subparagraph (A) of sec-
tion 4006(a)(3) of the Employee Retirement
Income Security Act of 197 (29 U.S.C.
1306(a)(3)(A)) is amended—

(1) in clause (i), by inserting ‘‘other than a
new single-employer plan (as defined in sub-
paragraph (F)) maintained by a small em-
ployer (as so defined),” after ‘‘single-em-
ployer plan,”,
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(2) in clause (iii), by striking the period at
the end and inserting ‘¢, and’’, and

(3) by adding at the end the following new
clause:

‘“(v) in the case of a new single-employer
plan (as defined in subparagraph (F)) main-
tained by a small employer (as so defined)
for the plan year, $5 for each individual who
is a participant in such plan during the plan
year.”

(b) DEFINITION OF NEW SINGLE-EMPLOYER
PLAN.—Section 4006(a)(3) of the Employee
Retirement Income Security Act of 1974 (29
U.S.C. 1306(2)(3)) is amended by adding at the
end the following new subparagraph:

“(F)(1) For purposes of this paragraph, a
single-employer plan maintained by a con-
tributing sponsor shall be treated as a new
single-employer plan for each of its first 5
plan years if, during the 36-month period
ending on the date of the adoption of such
plan, the sponsor or any member of such
sponsor’s controlled group (or any prede-
cessor of either) did not establish or main-
tain a plan to which this title applies with
respect to which benefits were accrued for
substantially the same employees as are in
the new single-employer plan.

‘(i1)(I) For purposes of this paragraph, the
term ‘small employer’ means an employer
which on the first day of any plan year has,
in aggregation with all members of the con-
trolled group of such employer, 100 or fewer
employees.

“(II) In the case of a plan maintained by
two or more contributing sponsors that are
not part of the same controlled group, the
employees of all contributing sponsors and
controlled groups of such sponsors shall be
aggregated for purposes of determining
whether any contributing sponsor is a small
employer.”’

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to plans
first effective after December 31, 2005.

SEC. 407. PBGC PREMIUMS FOR SMALL AND NEW
PLANS.

(a) NEW PLANS.—Subparagraph (E) of sec-
tion 4006(a)(3) of the Employee Retirement
Income Security Act of 1974 (29 U.S.C.
1306(a)(3)), as amended by this Act, is amend-
ed by adding at the end the following new
clause:

‘“(iv) In the case of a new defined benefit
plan, the amount determined under clause
(ii) for any plan year shall be an amount
equal to the product of the amount deter-
mined under clause (ii) and the applicable
percentage. For purposes of this clause, the
term ‘applicable percentage’ means—

‘“(I) 0 percent, for the first plan year.

¢“(IT) 20 percent, for the second plan year.

‘“(II1) 40 percent, for the third plan year.

‘“(IV) 60 percent, for the fourth plan year.

(V) 80 percent, for the fifth plan year.

For purposes of this clause, a defined benefit
plan (as defined in section 3(35)) maintained
by a contributing sponsor shall be treated as
a new defined benefit plan for each of its
first 5 plan years if, during the 36-month pe-
riod ending on the date of the adoption of
the plan, the sponsor and each member of
any controlled group including the sponsor
(or any predecessor of either) did not estab-
lish or maintain a plan to which this title
applies with respect to which benefits were
accrued for substantially the same employ-
ees as are in the new plan.”

(b) SMALL PLANS.—Paragraph (3) of section
4006(a) of the Employee Retirement Income
Security Act of 1974 (29 U.S.C. 1306(a)), is
amended—

(1) by striking ‘“The” in subparagraph
(E)(i) and inserting ‘‘Except as provided in
subparagraph (G), the’’, and

(2) by inserting after subparagraph (F) the
following new subparagraph:
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“(&)(1) In the case of an employer who has
25 or fewer employees on the first day of the
plan year, the additional premium deter-
mined under subparagraph (E) for each par-
ticipant shall not exceed $56 multiplied by the
number of participants in the plan as of the
close of the preceding plan year.

‘“(ii) For purposes of clause (i), whether an
employer has 25 or fewer employees on the
first day of the plan year is determined by
taking into consideration all of the employ-
ees of all members of the contributing spon-
sor’s controlled group. In the case of a plan
maintained by two or more contributing
sponsors, the employees of all contributing
sponsors and their controlled groups shall be
aggregated for purposes of determining
whether the 25-or-fewer-employees limita-
tion has been satisfied.”

(¢) EFFECTIVE DATES.—

(1) SUBSECTION (a).—The amendments made
by subsection (a) shall apply to plans first ef-
fective after December 31, 2005.

(2) SUBSECTION (b).—The amendments made
by subsection (b) shall apply to plan years
beginning after December 31, 2005.

SEC. 408. AUTHORIZATION FOR PBGC TO PAY IN-
TEREST ON PREMIUM OVERPAY-
MENT REFUNDS.

(a) IN GENERAL.—Section 4007(b) of the Em-
ployment Retirement Income Security Act
of 1974 (29 U.S.C. 1307(b)) is amended—

(1) by striking ‘“(b)” and inserting ““(b)(1)”’,
and

(2) by inserting at the end the following
new paragraph:

*“(2) The corporation is authorized to pay,
subject to regulations prescribed by the cor-
poration, interest on the amount of any
overpayment of premium refunded to a des-
ignated payor. Interest under this paragraph
shall be calculated at the same rate and in
the same manner as interest is calculated for
underpayments under paragraph (1).”

(b) EFFECTIVE DATE.—The amendments
made by subsection (a) shall apply to inter-
est accruing for periods beginning not earlier
than the date of the enactment of this Act.
SEC. 409. RULES FOR SUBSTANTIAL OWNER BEN-

EFITS IN TERMINATED PLANS.

(a) MODIFICATION OF PHASE-IN OF GUAR-
ANTEE.—Section 4022(b)(5) of the Employee
Retirement Income Security Act of 1974 (29
U.S.C. 1322(b)(5)) is amended to read as fol-
lows:

““(5)(A) For purposes of this paragraph, the
term ‘majority owner’ means an individual
who, at any time during the 60-month period
ending on the date the determination is
being made—

‘(i) owns the entire interest in an unincor-
porated trade or business,

‘“(ii) in the case of a partnership, is a part-
ner who owns, directly or indirectly, 50 per-
cent or more of either the capital interest or
the profits interest in such partnership, or

‘“(iii) in the case of a corporation, owns, di-
rectly or indirectly, 50 percent or more in
value of either the voting stock of that cor-
poration or all the stock of that corporation.
For purposes of clause (iii), the constructive
ownership rules of section 1563(e) of the In-
ternal Revenue Code of 1986 (other than para-
graph (3)(C) thereof) shall apply, including
the application of such rules under section
414(c) of such Code.

“(B) In the case of a participant who is a
majority owner, the amount of benefits guar-
anteed under this section shall equal the
product of—

‘(i) a fraction (not to exceed 1) the numer-
ator of which is the number of years from
the later of the effective date or the adoption
date of the plan to the termination date, and
the denominator of which is 10, and

‘“(ii) the amount of benefits that would be
guaranteed under this section if the partici-
pant were not a majority owner.”
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(b) MODIFICATION OF ALLOCATION OF AS-
SETS.—

(1) Section 4044(a)(4)(B) of the Employee
Retirement Income Security Act of 1974 (29
U.S.C. 1344(a)(4)(B)) is amended by striking
“‘section 4022(b)(5)’ and inserting ‘‘section
4022(0)(5)(B)”".

(2) Section 4044(b) of such Act (29 U.S.C.
1344(b)) is amended—

(A) by striking ‘“(5)”’ in paragraph (2) and
inserting ‘“(4), (5),”’, and

(B) by redesignating paragraphs (3)
through (6) as paragraphs (4) through (7), re-
spectively, and by inserting after paragraph
(2) the following new paragraph:

¢“(3) If assets available for allocation under
paragraph (4) of subsection (a) are insuffi-
cient to satisfy in full the benefits of all in-
dividuals who are described in that para-
graph, the assets shall be allocated first to
benefits described in subparagraph (A) of
that paragraph. Any remaining assets shall
then be allocated to benefits described in
subparagraph (B) of that paragraph. If assets
allocated to such subparagraph (B) are insuf-
ficient to satisfy in full the benefits de-
scribed in that subparagraph, the assets
shall be allocated pro rata among individuals
on the basis of the present value (as of the
termination date) of their respective benefits
described in that subparagraph.”

(¢) CONFORMING AMENDMENTS.—

(1) Section 4021 of the Employee Retire-
ment Income Security Act of 1974 (29 U.S.C.
1321) is amended—

(A) in subsection (b)(9), by striking ‘‘as de-
fined in section 4022(b)(6)’’, and

(B) by adding at the end the following new
subsection:

“(d) For purposes of subsection (b)(9), the
term ‘substantial owner’ means an indi-
vidual who, at any time during the 60-month
period ending on the date the determination
is being made—

‘(1) owns the entire interest in an unincor-
porated trade or business,

‘(2) in the case of a partnership, is a part-
ner who owns, directly or indirectly, more
than 10 percent of either the capital interest
or the profits interest in such partnership, or

‘(3) in the case of a corporation, owns, di-
rectly or indirectly, more than 10 percent in
value of either the voting stock of that cor-
poration or all the stock of that corporation.
For purposes of paragraph (3), the construc-
tive ownership rules of section 1563(e) of the
Internal Revenue Code of 1986 (other than
paragraph (3)(C) thereof) shall apply, includ-
ing the application of such rules under sec-
tion 414(c) of such Code.”’

(2) Section 4043(c)(7) of such Act (29 U.S.C.
1343(c)(7)) is amended by striking ‘‘section
4022(b)(6)”’ and inserting ‘‘section 4021(d)”’.

(d) EFFECTIVE DATES.—

(1) IN GENERAL.—Except as provided in
paragraph (2), the amendments made by this
section shall apply to plan terminations—

(A) under section 4041(c) of the Employee
Retirement Income Security Act of 1974 (29
U.S.C. 1341(c)) with respect to which notices
of intent to terminate are provided under
section 4041(a)(2) of such Act (29 U.S.C.
1341(a)(2)) after December 31, 2005, and

(B) under section 4042 of such Act (29 U.S.C.
1342) with respect to which proceedings are
instituted by the corporation after such
date.

(2) CONFORMING AMENDMENTS.—The amend-
ments made by subsection (c) shall take ef-
fect on January 1, 2006.

SEC. 410. ACCELERATION OF PBGC COMPUTA-
TION OF BENEFITS ATTRIBUTABLE
TO RECOVERIES FROM EMPLOYERS.

(a) MODIFICATION OF AVERAGE RECOVERY
PERCENTAGE OF OUTSTANDING AMOUNT OF
BENEFIT LIABILITIES PAYABLE BY CORPORA-
TION TO PARTICIPANTS AND BENEFICIARIES.—
Section 4022(c)(3)(B)(ii) of the Employee Re-
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tirement Income Security Act of 1974 (29
U.S.C. 1322(c)(3)(B)(ii)) is amended to read as
follows:

‘“(ii) notices of intent to terminate were
provided (or in the case of a termination by
the corporation, a notice of determination
under section 4042 was issued) during the 5-
Federal fiscal year period ending with the
third fiscal year preceding the fiscal year in
which occurs the date of the notice of intent
to terminate (or the notice of determination
under section 4042) with respect to the plan
termination for which the recovery ratio is
being determined.”’

(b) VALUATION OF SECTION 4062(c) LIABILITY
FOR DETERMINING AMOUNTS PAYABLE BY COR-
PORATION TO PARTICIPANTS AND BENE-
FICIARIES.—

(1) SINGLE-EMPLOYER PLAN BENEFITS GUAR-
ANTEED.—Section 4022(c)(3)(A) of the Em-
ployee Retirement Income Security Act of
1974 (29 U.S.C. 13) is amended to read as fol-
lows:

‘“(A) IN GENERAL.—Except as provided in
subparagraph (C), the term ‘recovery ratio’
means the ratio which—

‘(i) the sum of the values of all recoveries
under section 4062, 4063, or 4064, determined
by the corporation in connection with plan
terminations described under subparagraph
(B), bears to

‘“(ii) the sum of all unfunded benefit liabil-
ities under such plans as of the termination
date in connection with any such prior ter-
mination.”.

(2) ALLOCATION OF ASSETS.—Section 4044 of
the Employee Retirement Income Security
Act of 1974 (29 U.S.C. 1362) is amended by add-
ing at the end the following new subsection:

““(e) VALUATION OF SECTION 4062(c) LIABIL-
ITY FOR DETERMINING AMOUNTS PAYABLE BY
CORPORATION TO PARTICIPANTS AND BENE-
FICIARIES.—

‘(1) IN GENERAL.—In the case of a termi-
nated plan, the value of the recovery of li-
ability under section 4062(c) allocable as a
plan asset under this section for purposes of
determining the amount of benefits payable
by the corporation shall be determined by
multiplying—

‘“(A) the amount of liability under section
4062(c) as of the termination date of the plan,
by

‘(B) the applicable section 4062(c) recovery
ratio.

““(2) SECTION 4062(c) RECOVERY RATIO.—For
purposes of this subsection—

‘“(A) IN GENERAL.—Except as provided in
subparagraph (C), the term ‘section 4062(c)
recovery ratio’ means the ratio which—

‘(1) the sum of the values of all recoveries
under section 4062(c) determined by the cor-
poration in connection with plan termi-
nations described under subparagraph (B),
bears to

‘“(ii) the sum of all the amounts of liability
under section 4062(c) with respect to such
plans as of the termination date in connec-
tion with any such prior termination.

‘“(B) PRIOR TERMINATIONS.—A plan termi-
nation described in this subparagraph is a
termination with respect to which—

‘(i) the value of recoveries under section
4062(c) have been determined by the corpora-
tion, and

‘“(ii) notices of intent to terminate were
provided (or in the case of a termination by
the corporation, a notice of determination
under section 4042 was issued) during the 5-
Federal fiscal year period ending with the
third fiscal year preceding the fiscal year in
which occurs the date of the notice of intent
to terminate (or the notice of determination
under section 4042) with respect to the plan
termination for which the recovery ratio is
being determined.

‘“(C) EXCEPTION.—In the case of a termi-
nated plan with respect to which the out-
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standing amount of benefit liabilities ex-
ceeds $20,000,000, the term ‘section 4062(c) re-
covery ratio’ means, with respect to the ter-
mination of such plan, the ratio of—

‘(i) the value of the recoveries on behalf of
the plan under section 4062(c), to

‘(i) the amount of the liability owed
under section 4062(c) as of the date of plan
termination to the trustee appointed under
section 4042 (b) or (c).

¢“(3) SUBSECTION NOT TO APPLY.—This sub-
section shall not apply with respect to the
determination of—

‘“(A) whether the amount of outstanding
benefit liabilities exceeds $20,000,000, or

‘(B) the amount of any liability under sec-
tion 4062 to the corporation or the trustee
appointed under section 4042 (b) or (c¢).

“(4) DETERMINATIONS.—Determinations
under this subsection shall be made by the
corporation. Such determinations shall be
binding unless shown by clear and con-
vincing evidence to be unreasonable.”

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply for any ter-
mination for which notices of intent to ter-
minate are provided (or in the case of a ter-
mination by the corporation, a notice of de-
termination under section 4042 under the
Employee Retirement Income Security Act
of 1974 is issued) on or after the date which
is 30 days after the date of enactment of this
section.

SEC. 411. TREATMENT OF CERTAIN PLANS
WHERE CESSATION OR CHANGE IN
MEMBERSHIP OF A CONTROLLED
GROUP.

(a) IN GENERAL.—Section 4041(b) of the Em-
ployee Retirement Income Security Act of
1974 (29 U.S.C. 1341(b)) is amended by adding
at the end the following new paragraph:

‘“(6) SPECIAL RULE FOR CERTAIN PLANS
WHERE CESSATION OR CHANGE IN MEMBERSHIP
OF A CONTROLLED GROUP.—

‘““(A) IN GENERAL.—Except as provided in
subparagraph (B), if—

‘(i) there is transaction or series of trans-
actions which result in a single-employer
plan which is a defined benefit plan being
maintained by an employer which is not a
member of the same controlled group of
which the employer maintaining the plan be-
fore such transaction or series of trans-
actions was a member,

‘“(ii) the corporation treats the transaction
or series of transactions as resulting in a
standard termination to which this sub-
section applies, and

¢‘(iii) the plan is fully funded,
then the interest rate used in determining
whether the plan is sufficient for benefit 1i-
abilities for purposes of this subsection shall
be the interest rate used in determining
whether the plan is fully funded.

‘(B) LIMITATIONS.—Subparagraph (A) shall
not apply to any transaction or series of
transactions unless—

‘(i) any employer maintaining the plan
immediately before or after such transaction
or series of transactions—

“(I) has an outstanding senior unsecured
debt instrument which is rated investment
grade by each of the nationally recognized
statistical rating organizations for corporate
bonds that has issued a credit rating for such
instrument, or

“(IT) if no such debt instrument of such
employer has been rated by such an organi-
zation but 1 or more of such organizations
has made an issuer credit rating for such em-
ployer, all such organizations which have so
rated the employer have rated such employer
investment grade, and

‘‘(ii) the employer maintaining the plan
after the transaction or series of trans-
actions employs at least 30 percent of the
employees located in the United States who



S1722

were employed by such employer imme-
diately before the transaction or series of
transactions.

‘(C) FULLY FUNDED.—For purposes of sub-
paragraph (A), a plan shall be treated as
fully funded with respect to any transaction
or series of transactions if—

‘(i) in the case of a transaction or series of
transactions which occur in a plan year be-
ginning before January 1, 2007, the funded
current liability percentage determined
under section 302(d) for the plan year is at
least 100 percent, and

‘“(ii) in the case of a transaction or series
of transactions which occur in a plan year
beginning on or after such date, the funding
target attainment percentage determined
under section 303 is, as of the valuation date
for such plan year, at least 100 percent.”’

(b) EFFECTIVE DATE.—The amendments
made by this section shall apply to any
transaction or series of transactions occur-
ring on and after the date of the enactment
of this Act.

SEC. 412. EFFECT OF TITLE.

The decreases in Federal outlays resulting
from the enactment of this title, and the
amendments made by this title, shall be
treated as in lieu of the decreases in Federal
outlays which—

(1) resulted from amendments made to
title IV of the Employee Retirement Income
Security Act of 1974 (29 U.S.C. 1301 et seq.);
and

(2) were contained in an Act enacted pursu-
ant to the concurrent resolution on the
budget for fiscal year 2006.

SEC. 413. AGE REQUIREMENT FOR EMPLOYERS.

(a) SINGLE-EMPLOYER PLAN BENEFITS
GUARANTEED.—Section 4022(b) of the Em-
ployee Retirement Income Security Act of
1974 (29 U.S.C. 1322(b)) is amended in the
flush matter following paragraph (3), by add-
ing at the end the following: “‘If, at the time
of termination of a plan under this title, reg-
ulations prescribed by the Federal Aviation
Administration require an individual to sep-
arate from service as a commercial airline
pilot after attaining any age before age 65,
paragraph (3) shall be applied to an indi-
vidual who is a participant in the plan by
reason of such service by substituting such
age for age 65.”".

(b) MULTIEMPLOYER PLAN BENEFITS GUAR-
ANTEED.—Section 4022B(a) of the Employee
Retirement Income Security Act of 1974 (29
U.S.C. 1322b(a)) is amended by adding at the
end the following: ‘‘If, at the time of termi-
nation of a plan under this title, regulations
prescribed by the Federal Aviation Adminis-
tration require an individual to separate
from service as a commercial airline pilot
after attaining any age before age 65, this
subsection shall be applied to an individual
who is a participant in the plan by reason of
such service by substituting such age for age
65.7.

(¢) EFFECTIVE DATE.—The amendments
made by this section shall apply to benefits
payable on or after the date of enactment of
this Act.

TITLE V—DISCLOSURE
SEC. 501. DEFINED BENEFIT PLAN FUNDING NO-
TICE.

(a) IN GENERAL.—Section 101(f) of the Em-
ployee Retirement Income Security Act of
1974 (29 U.S.C. 1021(f)) is amended to read as
follows:

‘“(f) DEFINED BENEFIT PLAN FUNDING NoO-
TICES.—

‘(1) IN GENERAL.—The administrator of a
defined benefit plan shall for each plan year
provide a plan funding notice to the Pension
Benefit Guaranty Corporation, to each plan
participant and beneficiary, to each labor or-
ganization representing such participants or
beneficiaries, and, in the case of a multiem-
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ployer plan, to each employer that has an
obligation to contribute to the plan.

“‘(2) INFORMATION CONTAINED IN NOTICES.—

“(A) IDENTIFYING INFORMATION.—Each no-
tice required under paragraph (1) shall con-
tain identifying information, including the
name of the plan, the address and phone
number of the plan administrator and the
plan’s principal administrative officer, each
plan sponsor’s employer identification num-
ber, and the plan number of the plan.

‘(B) SPECIFIC INFORMATION.—A plan fund-
ing notice under paragraph (1) shall in-
clude—

“@A)I) in the case of a single-employer
plan, a statement as to whether the plan’s
funding target attainment percentage (as de-
fined in section 303(d)(2)) for the plan year to
which the notice relates, and for the 2 pre-
ceding plan years, is at least 100 percent
(and, if not, the actual percentages), or

‘“(IT) in the case of a multiemployer plan, a
statement as to whether the plan’s funded
percentage (as defined in section 3056(i)) for
the plan year to which the notice relates,
and for the 2 preceding plan years, is at least
100 percent (and, if not, the actual percent-
ages),

“(ii)(I) in the case of a single-employer
plan, a statement of the value of the plan’s
assets and liabilities for the plan year to
which the notice relates as of the last day of
the plan year to which the notice relates de-
termined using the asset valuation under
subclause (I) of section 4006(a)(3)(E)(iii) and
the interest rate under subclause (II) of such
section, and

‘(IT) in the case of a multiemployer plan, a
statement of the value of the plan’s assets
and liabilities for the plan year to which the
notice relates as the last day of such plan
year,

‘“(iii) a statement of the number of partici-
pants who are—

‘“(I) retired or separated from service and
are receiving benefits,

‘“(IT) retired or separated participants enti-
tled to future benefits, and

‘“(IT) active participants under the plan,

“(iv) a statement setting forth the funding
policy of the plan and the asset allocation of
investments under the plan (expressed as
percentages of total assets) as of the end of
the plan year to which the notice relates,

‘“(v) in the case of a multiemployer plan,
whether the plan was in critical or endan-
gered status under section 305 for such plan
year and, if so—

‘“(I) a list of the actions taken by the plan
to improve its funding status, and

‘“(IT) a statement describing how a person
may obtain a copy of the plan’s improvement
or rehabilitation plan, as appropriate, adopt-
ed under section 305 and the actuarial and fi-
nancial data that demonstrate any action
taken by the plan toward fiscal improve-
ment,

‘“(vi) a summary of any funding improve-
ment plan, rehabilitation plan, or modifica-
tion thereof adopted under section 305 during
the plan year to which the notice relates,

‘“(vii) in the case of any plan amendments,
scheduled benefit increase or reduction, or
other known event taking effect in the cur-
rent plan year and having a material effect
on plan liabilities or assets for the year (as
defined in regulations by the Secretary), an
explanation of the amendment, schedule in-
crease or reduction, or event, and a projec-
tion to the end of such plan year of the effect
of the amendment, scheduled increase or re-
duction, or event on plan liabilities,

‘Y(viii)(I) in the case of a single-employer
plan, a summary of the rules governing ter-
mination of single-employer plans under sub-
title C of title IV, or

‘(II) in the case of a multiemployer plan, a
summary of the rules governing reorganiza-
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tion or insolvency, including the limitations
on benefit payments and any potential ben-
efit reductions and suspensions (and the po-
tential effects of such limitations, reduc-
tions, and suspensions on the plan), and

‘‘(ix) a general description of the benefits
under the plan which are eligible to be guar-
anteed by the Pension Benefit Guaranty Cor-
poration, along with an explanation of the
limitations on the guarantee and the cir-
cumstances under which such limitations
apply.

“(C) OTHER INFORMATION.—Each notice
under paragraph (1) shall include—

‘(i) in the case of a multiemployer plan, a
statement that the plan administrator shall
provide, upon written request, to any labor
organization representing plan participants
and beneficiaries and any employer that has
an obligation to contribute to the plan, a
copy of the annual report filed with the Sec-
retary under section 104(a), and

‘‘(ii) any additional information which the
plan administrator elects to include to the
extent not inconsistent with regulations pre-
scribed by the Secretary.

¢“(3) TIME FOR PROVIDING NOTICE.—

‘“(A) IN GENERAL.—Any notice under para-
graph (1) shall be provided not later than 90
days after the end of the plan year to which
the notice relates.

‘(B) EXCEPTION FOR SMALL PLANS.—In the
case of a small plan (as such term is used
under section 303(2)(2)(B)) any notice under
paragraph (1) shall be provided upon filing of
the annual report under section 104(a).

‘“(4) FORM AND MANNER.—ANy notice under
paragraph (1)—

‘“(A) shall be provided in a form and man-
ner prescribed in regulations of the Sec-
retary,

‘“(B) shall be written in a manner so as to
be understood by the average plan partici-
pant, and

‘“(C) may be provided in written, elec-
tronic, or other appropriate form to the ex-
tent such form is reasonably accessible to
persons to whom the notice is required to be
provided.”’.

(b) MODEL NOTICE.—Not later than 180 days
after the date of the enactment of this Act,
the Secretary of Labor shall publish a model
version of the notice required by section
101(f) of the Employee Retirement Income
Security Act of 1974. The Secretary of Labor
may promulgate any interim final rules as
the Secretary determines appropriate to
carry out the provisions of this subsection.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to plan
years beginning after December 31, 2005.

SEC. 502. ACCESS TO MULTIEMPLOYER PENSION
PLAN INFORMATION.

(a) FINANCIAL INFORMATION WITH RESPECT
TO MULTIEMPLOYER PLANS.—

(1) IN GENERAL.—Section 101 of the Em-
ployee Retirement Income Security Act of
1974 (29 U.S.C. 1021) is amended—

(A) by redesignating subsection (k) as sub-
section (1); and

(B) by inserting after subsection (j) the fol-
lowing new subsection:

“(k) MULTIEMPLOYER PLAN
MADE AVAILABLE ON REQUEST.—

‘(1) IN GENERAL.—Each administrator of a
multiemployer plan shall, upon written re-
quest, furnish to any plan participant or ben-
eficiary, employee representative, or any
employer that has an obligation to con-
tribute to the plan—

‘““(A) a copy of any periodic actuarial re-
port (including sensitivity testing) received
by the plan for any plan year which has been
in the plan’s possession for at least 30 days,
and

‘“(B)(1) a copy of any quarterly, semi-an-
nual, or annual financial report prepared for
the plan by any plan investment manager or
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advisor or other fiduciary which has been in
the plan’s possession for at least 30 days, or

‘‘(ii) at the discretion of the person submit-
ting the written request, a copy of a quar-
terly summary of the financial reports de-
scribed clause (i).

‘“(2) COMPLIANCE.—Information required to
be provided under paragraph (1) —

‘““(A) shall be provided to the requesting
participant, beneficiary, or employer within
30 days after the request in a form and man-
ner prescribed in regulations of the Sec-
retary,

‘“(B) may be provided in written, elec-
tronic, or other appropriate form to the ex-
tent such form is reasonably accessible to
persons to whom the information is required
to be provided, and

“(C) shall not—

‘(i) include any individually identifiable
information regarding any plan participant,
beneficiary, employee, fiduciary, or contrib-
uting employer, or

‘‘(ii) reveal any proprietary information
regarding the plan, any contributing em-
ployer, or entity providing services to the
plan.

“(3) LIMITATIONS.—In no case shall a par-
ticipant, beneficiary, or employer be entitled
under this subsection to receive more than
one copy of any report described in para-
graph (1) during any one 12-month period.
The administrator may make a reasonable
charge to cover copying, mailing, and other
costs of furnishing copies of information pur-
suant to paragraph (1). The Secretary may
by regulations prescribe the maximum
amount which will constitute a reasonable
charge under the preceding sentence.”’.

(2) ENFORCEMENT.—Section 502(c)(4) of such
Act (29 U.S.C. 1132(c)(4)) is amended by strik-
ing ‘“‘section 101(j)”’ and inserting ‘‘sub-
section (j) or (k) of section 101",

(3) REGULATIONS.—The Secretary shall pre-
scribe regulations under section 101(k)(2) of
the Employee Retirement Income Security
Act of 1974 (added by paragraph (1)) not later
than 270 days after the date of the enactment
of this Act.

(b) NOTICE OF POTENTIAL WITHDRAWAL LI-
ABILITY TO MULTIEMPLOYER PLANS.—

(1) IN GENERAL.—Section 101 of such Act (as
amended by subsection (a)) is amended—

(A) by redesignating subsection (1) as sub-
section (m); and

(B) by inserting after subsection (k) the
following new subsection:

(1) NOTICE OF POTENTIAL WITHDRAWAL LI-
ABILITY.—

‘(1) IN GENERAL.—The plan sponsor or ad-
ministrator of a multiemployer plan shall,
upon written request, furnish to any em-
ployer who has an obligation to contribute
to the plan a notice of—

‘“(A) the estimated amount which would be
the amount of such employer’s withdrawal
liability under part 1 of subtitle E of title IV
if such employer withdrew on the last day of
the plan year preceding the date of the re-
quest, and

‘(B) an explanation of how such estimated

liability amount was determined, including
the actuarial assumptions and methods used
to determine the value of the plan liabilities
and assets, the data regarding employer con-
tributions, unfunded vested benefits, annual
changes in the plan’s unfunded vested bene-
fits, and the application of any relevant lim-
itations on the estimated withdrawal liabil-
ity.
For purposes of subparagraph (B), the term
‘employer contribution’ means, in connec-
tion with a participant, a contribution made
by an employer as an employer of such par-
ticipant.

‘“(2) COMPLIANCE.—Any notice required to
be provided under paragraph (1)—
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““(A) shall be provided to the requesting
employer within—

‘(1) 180 days after the request in a form and
manner prescribed in regulations of the Sec-
retary, or

‘“(ii) subject to regulations of the Sec-
retary, such longer time as may be necessary
in the case of a plan that determines with-
drawal liability based on any method de-
scribed under paragraph (4) or (5) of section
4211(c); and

‘B) may be provided in written, elec-
tronic, or other appropriate form to the ex-
tent such form is reasonably accessible to
employers to whom the information is re-
quired to be provided.

‘“(3) LIMITATIONS.—In no case shall an em-
ployer be entitled under this subsection to
receive more than one notice described in
paragraph (1) during any one 12-month pe-
riod. The person required to provide such no-
tice may make a reasonable charge to cover
copying, mailing, and other costs of fur-
nishing such notice pursuant to paragraph
(1). The Secretary may by regulations pre-
scribe the maximum amount which will con-
stitute a reasonable charge under the pre-
ceding sentence.”.

(2) ENFORCEMENT.—Section 502(c)(4) of such
Act (29 U.S.C. 1132(c)(4)) is amended by strik-
ing ‘“‘section 101(j) or (k)" and inserting ‘‘sub-
section (j), (k), or (1) of section 101”°.

(c) NOTICE OF AMENDMENT REDUCING FU-
TURE ACCRUALS.—Section 204(h)(1) of such
Act (29 U.S.C. 1054(h)(1)) is amended by in-
serting at the end before the period ‘‘and to
each employer who has an obligation to con-
tribute to the plan.”.

(d) EFFECTIVE DATE.—The amendments
made by this section shall apply to plan
years beginning after December 31, 2005.

SEC. 503. ADDITIONAL ANNUAL REPORTING RE-
QUIREMENTS.

(a) ADDITIONAL ANNUAL REPORTING RE-
QUIREMENTS WITH RESPECT TO DEFINED BEN-
EFIT PLANS.—

(1) IN GENERAL.—Section 103 of the Em-
ployee Retirement Income Security Act of
1974 (29 U.S.C. 1023) is amended—

(A) in subsection (a)(1)(B), by striking
‘“‘subsections (d) and (e)”’ and inserting ‘‘sub-
sections (d), (e), and (f)’’; and

(B) by adding at the end the following new
subsection:

“(f) ADDITIONAL INFORMATION WITH RE-
SPECT TO DEFINED BENEFIT PLANS.—

‘(1) GENERAL INFORMATION.—With respect
to any defined benefit plan, an annual report
under this section for a plan year shall in-
clude the following:

‘“(A) In any case in which any liabilities to
participants or their beneficiaries under such
plan as of the end of such plan year consist
(in whole or in part) of liabilities to such
participants and beneficiaries under 2 or
more pension plans as of immediately before
such plan year, the funded percentage of
each of such 2 or more pension plans as of
the last day of such plan year and the funded
percentage of the plan with respect to which
the annual report is filed as of the last day
of such plan year.

‘(B) For purposes of this paragraph, the
term ‘funded percentage’—

‘(1) in the case of a single-employer plan,
means the funding target attainment per-
centage, as defined in section 303(d)(2), and

‘“(i1) in the case of a multiemployer plan,
has the meaning given such term in section
305(1)(2).

¢‘(2) ADDITIONAL INFORMATION FOR MULTIEM-
PLOYER PLANS.—With respect to any defined
benefit plan which is a multiemployer plan,
an annual report under this section for a
plan year shall include, in addition to the in-
formation required under paragraph (1), the
following, as of the end of the plan year to
which the notice relates:
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‘“(A) The number of employers obligated to
contribute to the plan.

‘“(B) A list of the employers that contrib-
uted more than 5 percent of the total con-
tributions to the plan during such plan year.

‘(C) The number of participants under the
plan on whose behalf no employer contribu-
tions have been made to the plan for such
plan year and for each of the 2 preceding
plan years. For purposes of this subpara-
graph, the term ‘employer contribution’
means, in connection with a participant, a
contribution made by an employer as an em-
ployer of such participant.

‘(D) The ratio of—

‘(i) the number of participants under the
plan on whose behalf no employer had an ob-
ligation to make an employer contribution
during the plan year, to

‘“(ii) the number of participants under the
plan on whose behalf no employer had an ob-
ligation to make an employer contribution
during each of the 2 preceding plan years.

‘“‘(E) Whether the plan received an amorti-
zation extension under section 304(d) or sec-
tion 431(d) of the Internal Revenue Code of
1986 for such plan year and, if so, the amount
of the difference between the minimum re-
quired contribution for the year and the
minimum required contribution which would
have been required without regard to the ex-
tension, and the period of such extension.

‘“(F) Whether the plan used the shortfall
funding method (as such term is used in sec-
tion 305) for such plan year and, if so, the
amount of the difference between the min-
imum required contribution for the year and
the minimum required contribution which
would have been required without regard to
the use of such method, and the period of use
of such method.

‘“(G) Whether the plan was in critical or
endangered status under section 305 for such
plan year, and if so, a summary of any fund-
ing improvement or rehabilitation plan (or
modification thereto) adopted during the
plan year, and the funding ratio of the plan.

‘““(H) The number of employers that with-
drew from the plan during the preceding plan
year and the aggregate amount of with-
drawal liability assessed, or estimated to be
assessed, against such withdrawn employers.

“(I) In the case of a multiemployer plan
that has merged with another plan or to
which assets and liabilities have been trans-
ferred, the actuarial valuation of the assets
and liabilities of each affected plan during
the year preceding the effective date of the
merger or transfer, based upon the most re-
cent data available as of the day before the
first day of the plan year, or other valuation
method performed under standards and pro-
cedures as the Secretary may prescribe by
regulation.”.

(2) GUIDANCE BY SECRETARY OF LABOR.—

(A) IN GENERAL.—Not later than 180 days
after the date of enactment of this Act, the
Secretary of Labor shall publish guidance to
assist multiemployer defined benefit plans
to—

(i) identify and enumerate plan partici-
pants for whom there is no employer with an
obligation to make an employer contribu-
tion under the plan; and

(ii) report such information under section
103(f)(2)(D) of the Employee Retirement In-
come Security Act of 1974 (as added by this
section).

(B) WAIVER OF REQUIREMENT.—The Sec-
retary of Labor shall waive the requirement
under section 103(f)(2)(D) of such Act (as
added by this section) for the construction
and entertainment industries.

(b) ADDITIONAL INFORMATION IN ANNUAL AC-
TUARIAL STATEMENT REGARDING PLAN RE-
TIREMENT PROJECTIONS.—Section 103(d) of
such Act (29 U.S.C. 1023(d)) is amended—
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(1) by redesignating paragraphs (12) and
(13) as paragraphs (13) and (14), respectively;
and

(2) by inserting after paragraph (11) the fol-
lowing new paragraph:

‘(12) A statement explaining the actuarial
assumptions and methods used in projecting
future retirements and forms of benefit dis-
tributions under the plan.”.

(c) FORM AND MANNER OF REPORT.—Section
104(b)(3) of such Act (29 U.S.C. 1024(b)(3)) is
amended by—

(1) striking *“(3) Within”’ and inserting—

““(A) IN GENERAL.—Within”’; and

(2) adding at the end the following:

‘“‘(B) FORM OF REPORT.—The material pro-
vided pursuant to subparagraph (A) to sum-
marize the latest annual report shall be writ-
ten in a manner calculated to be understood
by the average plan participant.

(d) FURNISHING SUMMARY PLAN INFORMA-
TION TO EMPLOYERS AND EMPLOYEE REP-
RESENTATIVES OF MULTIEMPLOYER PLANS.—

(1) IN GENERAL.—Section 104 of such Act (29
U.S.C. 1024) is amended—

(A) in the header, by striking ‘‘PARTICI-
PANTS” and inserting ‘‘PARTICIPANTS AND
CERTAIN EMPLOYERS’’;

(B) redesignating subsection (d) as sub-
section (e); and

(C) inserting after subsection (c¢) the fol-
lowing:

‘(d) FURNISHING SUMMARY PLAN INFORMA-
TION TO EMPLOYERS AND EMPLOYEE REP-
RESENTATIVES OF MULTIEMPLOYER PLANS.—

‘(1) IN GENERAL.—With respect to a multi-
employer plan subject to this section, within
30 days after the due date under subsection
(a)(1) for the filing of the annual report for
the fiscal year of the plan, the administra-
tors shall furnish to each employee organiza-
tion, employer with an obligation to con-
tribute to the plan, and the Pension Benefit
Guaranty Corporation, a report that con-
tains—

““(A) a description of the contribution
schedules and benefit formulas under the
plan, and any modification to such schedules
and formulas, during such plan year;

‘“(B) the number of employers obligated to
contribute to the plan;

“(C) a list of the employers that contrib-
uted more than 5 percent of the total con-
tributions to the plan during such plan year;

‘(D) the number of participants under the
plan on whose behalf no employer contribu-
tions (which, for purposes of this paragraph,
means, in connection with a participant, a
contribution made by an employer as an em-
ployer of such participant) have been made
to the plan for such plan year and for each of
the 2 preceding plan years;

‘“‘(E) whether the plan was in critical or en-
dangered status under section 305 for such
plan year and, if so, include—

‘(i) a list of the actions taken by the plan
to improve its funding status; and

‘(i) a statement describing how a person
may obtain a copy of the plan’s improvement
or rehabilitation plan, as appropriate, adopt-
ed under section 305 and the actuarial and fi-
nancial data that demonstrate any action
taken by the plan toward fiscal improve-
ment;

‘““(H) the number of employers that with-
drew from the plan during the preceding plan
year and the aggregate amount of with-
drawal liability assessed, or estimated to be
assessed, against such withdrawn employers,
as reported on the annual report for the plan
year to which the report under this sub-
section relates;

““(I) in the case of a multiemployer plan
that has merged with another plan or to
which assets and liabilities have been trans-
ferred, the actuarial valuation of the assets
and liabilities of each affected plan during
the year preceding the effective date of the
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merger or transfer, based upon the most re-
cent data available as of the day before the
first day of the plan year, or other valuation
method performed under standards and pro-
cedures as the Secretary may prescribe by
regulation;

‘“(J) a description as to whether the plan—

‘(i) sought or received an amortization ex-
tension under section 304(d) or section 431(d)
of the Internal Revenue Code of 1986 for such
plan year;

‘‘(i1) used the shortfall funding method (as
such term is used in section 305) for such
plan year; or

‘“(iii) was in critical or endangered status
under section 305 for such plan year; and

‘(K) notification of the right under this
section of the recipient to a copy of the an-
nual report filed with the Secretary under
subsection (a), summary annual report, sum-
mary plan description, summary of any ma-
terial modification of the plan, upon written
request, but that—

‘(1) in no case shall a recipient be entitled
to receive more than one copy of any such
report described during any one 12-month pe-
riod; and

‘“(ii) the administrator may make a rea-
sonable charge to cover copying, mailing,
and other costs of furnishing copies of infor-
mation pursuant to this subparagraph.

“(2) EFFECT OF SECTION.—Nothing in this
section waives any other provision under
this title requiring plan administrators to
provide, upon request, information to em-
ployers that have an obligation to contribu-
tion under the plan.”’.

(e) MODEL FORM.—Not later than 270 days
after the date of the enactment of this Act,
the Secretary of Labor shall publish a model
form for providing the statements, sched-
ules, and other material required to be pro-
vided under section 104(b)(3) of the Employee
Retirement Income Security Act of 1974, as
amended by this section. The Secretary of
Labor may promulgate any interim final
rules as the Secretary determines appro-
priate to carry out the provisions of this sub-
section.

(f) FIVE-YEAR REPORT WITH RESPECT TO
MULTIEMPLOYER PLANS.—Section 4022A(f) of
such Act (29 U.S.C. 1322a(f)) is amended by
adding at the end the following:

‘“(6) Not later than 5 years after the date of
the enactment of the Pension Security and
Transparency Act of 2005, and at least every
fifth year thereafter, the corporation shall
submit to Congress a report that contains a
description of the fiscal conditions of the
multiemployer pension plan system as of the
date of such report based on the information
submitted to the corporation under section
104(d).”.

(g) CONFORMING AMENDMENT.—Title IV of
such Act (29 U.S.C. 1301 et seq.) is amended
by striking section 4011.

(h) EFFECTIVE DATES.—

(1) IN GENERAL.—The amendments made by
this section shall apply to plan years begin-
ning after December 31, 2005.

(2) SPECIAL RULE.—Notwithstanding the
provisions of paragraph (1), the requirement
under section 103(f)(2)(D) of the Employee
Retirement Income Security Act (as added
by this section) shall apply to plan years be-
ginning after December 31, 2007.

SEC. 504. TIMING OF ANNUAL REPORTING RE-
QUIREMENTS.

(a) FILING AFTER 285 DAYS AFTER PLAN
YEAR ONLY IN CASES OF HARDSHIP.—Section
104(a)(1) of such Act (29 U.S.C. 1024(a)(1)) is
amended by inserting after the first sentence
the following new sentence: ‘“‘In the case of a
pension plan, the Secretary may extend the
deadline for filing the annual report for any
plan year past 285 days after the close of the
plan year only on a case by case basis and
only in cases of hardship, in accordance with
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regulations which shall be prescribed by the
Secretary.”.

(b) INTERNET DISPLAY OF INFORMATION.—
Section 104(b) of such Act (29 U.S.C. 1024(b))
is amended by adding at the end the fol-
lowing:

¢“(6) Identification and basic plan informa-
tion and actuarial information included in
the annual report for any plan year shall be
filed with the Secretary in an electronic for-
mat which accommodates display on the
Internet, in accordance with regulations
which shall be prescribed by the Secretary.
The Secretary shall provide for display of
such information included in the annual re-
port, within 90 days after the date of the fil-
ing of the annual report, on an Internet
website maintained by the Secretary and
other appropriate media. Such information
shall also be displayed on any Internet
website maintained by the plan sponsor (or
by the plan administrator on behalf of the
plan sponsor), in accordance with regula-
tions which shall be prescribed by the Sec-
retary.”.

(c) SUMMARY ANNUAL REPORT FILED WITHIN
30 DAYS AFTER DEADLINE FOR FILING OF AN-
NUAL REPORT.—Section 104(b)(3) of such Act
(29 U.S.C. 1024(b)(3)), as amended by section
503, is amended by—

(1) striking ‘‘(3)(A) Within 210 days after
the close of the fiscal year,” and inserting
“(3)(A) Within 30 days after the due date
under subsection (a)(1) for the filing of the
annual report for the fiscal year of the
plan’’;

(2) striking
“such’; and

(3) adding at the end the following

‘(C) DATE OF INTERNET DISPLAY.—Display
of the summary annual report on the Inter-
net website maintained by the plan sponsor
(or by the plan administrator on behalf of
the plan sponsor) by the date required under
subparagraph (A) shall be treated as fur-
nishing such report to each participant and
beneficiary receiving benefits under the plan
by such date, except that such report shall
be furnished to each such participant and
beneficiary as soon as practicable thereafter,
and in no event later the 30 days after such
date.”.

(d) EFFECTIVE DATE.—The amendments
made by this section shall apply to plan
years beginning after December 31, 2005.

SEC. 505. SECTION 4010 FILINGS WITH THE PBGC.

(a) CHANGE IN CRITERIA FOR PERSONS RE-
QUIRED TO PROVIDE INFORMATION TOo PBGC.—
Section 4010(b) of the Employee Retirement
Income Security Act of 1974 (29 U.S.C.
1310(b)) is amended—

(1) in paragraph (1)—

(A) by striking ’’(1) the aggregate’ and in-
serting ““(1)(A) the aggregate’’;

(B) by striking the semicolon and inserting
“sand’’;

(C) by inserting after subparagraph (A) the
following:

‘“(B)(1) the aggregate funding targets at-
tainment percentage of the plan (as defined
in subsection (d)) is less than 90 percent; or

‘‘(ii) any debt instrument of the plan spon-
sor or the plan sponsor has received a rating
described in subclause (I) or (II) of section
303(1)(5)(A)(1);""; and

(2) by redesignating paragraphs (2) and (3)
as paragraphs (4) and (5), respectively, and
by inserting before paragraph (4) (as so re-
designated) the following new paragraphs:

‘(2) the aggregate funding targets attain-
ment percentage of the plan (as defined in
subsection (d)) is less than 60 percent;

“(3)(A) the aggregate funding targets at-
tainment percentage of the plan (as defined
in subsection (d)) is less than 75 percent, and

“the latest” and inserting
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‘“(B) the plan sponsor is in an industry
with respect to which the corporation deter-
mines that there is substantial unemploy-
ment or underemployment and the sales and
profits are depressed or declining;”’.

(b) ADDITIONAL INFORMATION REQUIRED.—
Section 4010 of the Employee Retirement In-
come Security Act of 1974 (29 U.S.C. 1310) is
amended by adding at the end the following
new subsection:

¢“(d) ADDITIONAL INFORMATION REQUIRED.—

‘(1) IN GENERAL.—The information sub-
mitted to the corporation under subsection
(a) shall include—

‘“(A) the amount of benefit liabilities under
the plan determined using the assumptions
used by the corporation in determining li-
abilities;

‘(B) the funding target of the plan deter-
mined as if the plan has been in at-risk sta-
tus for at least 5 plan years; and

‘“(C) the funding target attainment per-
centage of the plan.

‘“(2) DEFINITIONS.—For purposes of this sub-
section:

“(A) VALUE OF PLAN ASSETS.—The term
‘value of plan assets’ means the value of plan
assets, as determined under section 303(g)(3).

‘‘(B) FUNDING TARGET.—The term ‘funding
target’ has the meaning provided under sec-
tion 303(d)(1).

‘(C) FUNDING TARGET ATTAINMENT PERCENT-
AGE.—The term ‘funding target attainment
percentage’ has the meaning provided in sec-
tion 303(d)(2).

‘(D) AGGREGATE FUNDING TARGETS ATTAIN-
MENT PERCENTAGE.—The term ‘aggregate
funding targets attainment percentage’
means, with respect to a contributing spon-
sor for a plan year, the percentage, taking
into account all plans maintained by the
contributing sponsor and the members of its
controlled group as of the end of such plan
year, which—

‘(i) the aggregate total of the values of
plan assets, as of the end of such plan year,
of such plans, is of

‘“(ii) the aggregate total of the funding tar-
gets of such plans, as of the end of such plan
year, taking into account only benefits to
which participants and beneficiaries have a
nonforfeitable right.

‘“(E) AT-RISK STATUS.—The term ‘at-risk
status’ has the meaning provided in section
303(1)(4).

‘‘(e) NOTICE TO CONGRESS.—The Corpora-
tion shall, on an annual basis, submit to the
Committee on Health, Education, Labor, and
Pensions of the Senate and the Committee
on Education and the Workforce of the
House of Representatives, a summary report
of the information submitted to the Corpora-
tion under this section.”.

(c) EFFECTIVE DATE.—The amendment
made by this section shall apply with respect
to plan years beginning after 2006.

SEC. 506. DISCLOSURE OF TERMINATION INFOR-
MATION TO PLAN PARTICIPANTS.

(a) DISTRESS TERMINATIONS.—

(1) IN GENERAL.—Section 4041(c)(2) of the
Employee Retirement Income Security Act
of 1974 (29 U.S.C. 1341(c)(2)) is amended by
adding at the end the following:

(D) DISCLOSURE OF TERMINATION INFORMA-
TION.—

‘(i) IN GENERAL.—A plan administrator
that has filed a notice of intent to terminate
under subsection (a)(2) shall provide to an af-
fected party any information provided to the
corporation under paragraph (2) not later
than 15 days after—

““(I) receipt of a request from the affected
party for the information; or

“(II) the provision of new information to
the corporation relating to the previous re-
quest.

“‘(ii) CONFIDENTIALITY.—
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‘() IN GENERAL.—The plan administrator
shall not provide information under clause
(i) in a form that includes any information
that may directly or indirectly be associated
with, or otherwise identify, an individual
participant or beneficiary.

‘“(II) LIMITATION.—A court may limit dis-
closure under this subparagraph of confiden-
tial information described in section 552(b) of
title 5, United States Code, to any author-
ized representative of the participants or
beneficiaries that agrees to ensure the con-
fidentiality of such information.

‘(iii) FORM AND MANNER OF INFORMATION;
CHARGES.—

‘() FORM AND MANNER.—The corporation
may prescribe the form and manner of the
provision of information under this subpara-
graph, which shall include delivery in writ-
ten, electronic, or other appropriate form to
the extent that such form is reasonably ac-
cessible to individuals to whom the informa-
tion is required to be provided.

‘“(II) REASONABLE CHARGES.—A plan spon-
sor may charge a reasonable fee for any in-
formation provided under this subparagraph
in other than electronic form.

“(iv) AUTHORIZED REPRESENTATIVE.—For
purposes of this subparagraph, the term ‘au-
thorized representative’ means any employee
organization representing participants in the
pension plan.”.

2) CONFORMING AMENDMENT.—Section
4041(c)(1) of the Employee Retirement In-
come Security Act of 197 (29 U.S.C.
1341(c)(1)) is amended in subparagraph (C) by
striking ‘‘subparagraph (B)” and inserting
‘“‘subparagraphs (B) and (D).

(b) INVOLUNTARY TERMINATIONS.—

(1) IN GENERAL.—Section 4042(c) of the Em-
ployee Retirement Income Security Act of
1974 (29 U.S.C. 1342(c)) is amended by—

(A) striking ‘‘(c) If the” and inserting
“(c)(1) If the’;

(B) redesignating paragraph (3) as para-
graph (2); and

(C) adding at the end the following:

¢“(3) DISCLOSURE OF TERMINATION INFORMA-
TION.—

““(A) IN GENERAL.—

‘(i) INFORMATION FROM PLAN SPONSOR OR
ADMINISTRATOR.—A plan sponsor or plan ad-
ministrator of a single-employer plan that
has received a notice from the corporation of
a determination that the plan should be ter-
minated under this section shall provide to
an affected party any information provided
to the corporation in conjunction with the
plan termination.

¢‘(i1) INFORMATION FROM CORPORATION.—The
corporation shall provide a copy of the ad-
ministrative record, including the trustee-
ship decision record of a termination of a
plan described under clause (i).

‘“(B) TIMING OF DISCLOSURE.—The plan
sponsor, plan administrator, or the corpora-
tion, as applicable, shall provide the infor-
mation described in subparagraph (A) not
later than 15 days after—

‘(1) receipt of a request from an affected
party for such information; or

‘“(ii) in the case of information described
under subparagraph (A)(i), the provision of
any new information to the corporation re-
lating to a previous request by an affected
party.

¢“(C) CONFIDENTIALITY.—

‘(i) IN GENERAL.—The plan administrator
and plan sponsor shall not provide informa-
tion under subparagraph (A)(i) in a form
which includes any information that may di-
rectly or indirectly be associated with, or
otherwise identify, an individual participant
or beneficiary.

‘“(ii) LIMITATION.—A court may limit dis-
closure under this paragraph of confidential
information described in section 552(b) of
title 5, United States Code, to authorized
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representatives (within the meaning of sec-
tion 4041(c)(2)(D)(iv)) of the participants or
beneficiaries that agree to ensure the con-
fidentiality of such information.

‘(D) FORM AND MANNER OF INFORMATION;
CHARGES.—

‘(i) FORM AND MANNER.—The corporation
may prescribe the form and manner of the
provision of information under this para-
graph, which shall include delivery in writ-
ten, electronic, or other appropriate form to
the extent that such form is reasonably ac-
cessible to individuals to whom the informa-
tion is required to be provided.

‘‘(ii) REASONABLE CHARGES.—A plan spon-
sor may charge a reasonable fee for any in-
formation provided under this paragraph in
other than electronic form.”.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to any plan
termination under title IV of the Employee
Retirement Income Security Act of 1974 (29
U.S.C. 1301 et seq.) with respect to which the
notice of intent to terminate (or in the case
of a termination by the Pension Benefit
Guaranty Corporation, a notice of deter-
mination under section 4042 of such Act (29
U.S.C. 1342)) occurs after the date of enact-
ment of this Act.

SEC. 507. BENEFIT SUSPENSION NOTICE.

(a) MODIFICATION OF REGULATION.—The
Secretary of Labor shall modify the regula-
tion under subparagraph (B) of section
203(a)(3) of the Employee Retirement Income
Security Act of 1974 (29 U.S.C. 1053(a)(3)(B))
to provide that the notification required by
such regulation in connection with any sus-
pension of benefits described in such sub-
paragraph—

(1) in the case of an employee who returns
to service described in section 203(a)(3)(B) (i)
or (ii) of such Act after commencement of
payment of benefits under the plan, shall be
made during the first calendar month or the
first 4- or 5-week payroll period ending in a
calendar month in which the plan withholds
payments, and

(2) in the case of any employee who is not
described in paragraph (1)—

(A) may be included in the summary plan
description for the plan furnished in accord-
ance with section 104(b) of such Act (29
U.S.C. 1024(b)), rather than in a separate no-
tice, and

(B) need not include a copy of the relevant
plan provisions.

(b) EFFECTIVE DATE.—The modification
made under this section shall apply to plan
years beginning after December 31, 2005.

SEC. 508. STUDY AND REPORT BY GOVERNMENT
ACCOUNTABILITY OFFICE.

(a) IN GENERAL.—The Comptroller General
of the United States shall conduct a study to
determine the effectiveness of the enforce-
ment of provisions in the Employee Retire-
ment Income Security Act of 1974 (29 U.S.C.
1001 et seq.) and in other Federal laws de-
signed to protect pension plans and the as-
sets and participants of such plan from fraud
and mismanagement, including excessive in-
vestment management fees, violations of fi-
duciary duties under Title I of such Act, and
the quality of plan assets.

(b) CONTENT OF STUDY.—The study de-
scribed in subsection (a) shall include:

(1) An identification of which Federal de-
partments and agencies have responsibility
for enforcement of these provisions, includ-
ing the recovery of lost plan assets due to
fraud and mismanagement.

(2) Identification of all administrative en-
forcement powers, procedures, and strategies
used by the Securities and Exchange Com-
mission that have the potential to improve
the Department of Labor’s enforcement of
the fiduciary provisions of the Employee Re-
tirement Income Security Act of 1974 (29
U.S.C. 1001 et seq.).
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(3) Identification of any statutory or other
barriers that restrict the Department of La-
bor’s authority to use such powers, proce-
dures, and strategies identified in paragraph
(2).

(4) An evaluation of whether giving addi-
tional investigative or enforcement author-
ity to the Pension Benefit Guaranty Cor-
poration or the Securities and Exchange
Commission would significantly improve en-
forcement of those provisions.

(5) An evaluation of the current authority
of the Pension Benefit Guaranty Corporation
to bring actions to recover any funds lost by
pension plans due to violations of any fidu-
ciary standards under Title I of such Act or
other Federal statutes.

(6) The impact that expanding any such au-
thority by the Pension Benefit Guaranty
Corporation to bring such actions would
have on the Corporation’s solvency.

(c) REPORT.—Not later than 6 months after
the enactment of this Act, the Comptroller
General shall submit a report to Congress on
the study conducted under subsection (a)
that includes such recommendations for leg-
islation or administrative action as the
Comptroller General determines are appro-
priate.

TITLE VI-TREATMENT OF CASH BALANCE

AND OTHER HYBRID DEFINED BENEFIT

PENSION PLANS

SEC. 601. PROSPECTIVE APPLICATION OF AGE

DISCRIMINATION, CONVERSION,
AND PRESENT VALUE ASSUMPTION
RULES.

(a) APPLICATION OF AGE DISCRIMINATION
PROHIBITIONS.—

(1) AMENDMENT OF ERISA.—Section 204(b) of
the Employee Retirement Income Security
Act of 1974 (29 U.S.C. 1054(b)) is amended by
adding at the end the following:

‘“(5) SPECIAL RULES FOR CASH BALANCE AND
OTHER HYBRID DEFINED BENEFIT PLANS.—

“‘(A) IN GENERAL.—A qualified cash balance
plan shall not be treated as violating the re-
quirements of paragraph (1)(H) merely be-
cause it may reasonably be expected that the
period over which interest credits will be
made to a participant’s accumulation ac-
count (or its equivalent) is longer for a
younger participant. This paragraph shall
not apply to any plan if the rate of any pay
credit or interest credit to such an account
under the plan decreases by reason of the
participant’s attainment of any age.

‘(B) QUALIFIED CASH BALANCE PLAN.—For
purposes of this paragraph—

‘(i) IN GENERAL.—The term ‘qualified cash
balance plan’ means a cash balance plan
which meets the vesting requirement under
clause (ii) and the interest credit require-
ment under clause (iii).

‘“(ii) VESTING REQUIREMENTS.—A plan
meets the requirements of this clause if an
employee who has completed at least 3 years
of service has a nonforfeitable right to 100
percent of the employee’s accrued benefit de-
rived from employer contributions.

‘“(iii) INTEREST CREDITS.—A plan meets the
requirements of this clause if the terms of
the plan provide that any interest credit (or
equivalent amount) for any plan year shall
be at a rate which—

“(I) is not less than the applicable Federal
mid-term interest rate (as determined under
section 1274(d)(1) of the Internal Revenue
Code of 1986), and

‘“(IT) is not greater than the greater of the
rate determined under subclause (I) or a rate
equal to the rate of interest on amounts in-
vested conservatively in long-term invest-
ment grade corporate bonds.

‘‘(iv) DETERMINATION OF RATES.—For pur-
poses of clause (iii)(II), the rate of interest
on amounts invested conservatively in long-
term investment grade corporate bonds shall
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be determined by the Secretary of the Treas-
ury on the basis of 2 or more indices that are
selected periodically by the Secretary of the
Treasury. The Secretary of the Treasury
shall make publicly available the indices and
methodology used to determine the rate.

“(v) VARIABLE RATE OF INTEREST.—If the
interest credit rate under the plan is a vari-
able rate, the plan shall provide that, upon
the termination of the plan, the rate of in-
terest used to determine accrued benefits
under the plan shall be equal to the average
of the rates of interest used under the plan
during the 5-year period ending on the termi-
nation date.

¢(C) CASH BALANCE PLAN.—For purposes of
this paragraph, the term ‘cash balance plan’
means a defined benefit plan under which—

‘(i) the accrued benefit is determined by
reference to the balance of a hypothetical
accumulation account, and

‘(i) pay credits and interest credits are
credited to such account.

‘(D) REGULATIONS TO INCLUDE SIMILAR OR
OTHER HYBRID PLANS.—

‘(i) CASH BALANCE PLAN.—The Secretary of
the Treasury shall issue regulations which
include in the definition of cash balance plan
any defined benefit plan (or any portion of
such a plan) which has an effect similar to a
cash balance plan. Such regulations may
provide that if a plan sponsor represents in
communications to participants and bene-
ficiaries that a plan amendment results in a
plan being described in the preceding sen-
tence, such plan shall be treated as a cash
balance plan.

““(i1) QUALIFIED CASH BALANCE PLAN.—The
Secretary of the Treasury may in the regula-
tions issued under clause (i) provide for the
treatment of a cash balance plan as a quali-
fied cash balance plan in cases where the
cash balance plan has an effect similar to the
qualified cash balance plan.”.

(2) AGE DISCRIMINATION IN EMPLOYMENT
ACT.—Section 4(i)(2) of the Age Discrimina-
tion of Employment Act of 1967 (29 U.S.C.
623(1)(2)) is amended—

(A) by inserting ““(A)” after ““(2)”’, and

(B) by adding at the end the following new
subparagraph:

‘(B) A defined benefit plan which is treat-
ed as a qualified cash balance plan for pur-
poses of section 204(b)(5) of the Employee Re-
tirement Income Security Act of 1974 shall
not be treated as violating the requirements
of paragraph (1)(A) merely because it may
reasonably be expected that the period over
which interest credits will be made under the
plan to a participant’s accumulation account
(or its equivalent) is longer for a younger
participant. This subparagraph shall not
apply to any plan if the rate of any pay cred-
it or interest credit to such an account under
the plan decreases by reason of the partici-
pant’s attainment of any age.”’.

(3) AMENDMENT OF INTERNAL REVENUE
CODE.—Section 411(b) of the Internal Revenue
Code of 1986 (relating to accrued benefit re-
quirements) is amended by adding at the end
the following:

‘“(5) SPECIAL RULES FOR CASH BALANCE AND
OTHER HYBRID DEFINED BENEFIT PLANS.—

‘“(A) IN GENERAL.—A qualified cash balance
plan shall not be treated as violating the re-
quirements of paragraph (1)(H) merely be-
cause it may reasonably be expected that the
period over which interest credits will be
made to a participant’s accumulation ac-
count (or its equivalent) is longer for a
younger participant. This paragraph shall
not apply to any plan if the rate of any pay
credit or interest credit to such an account
under the plan decreases by reason of the
participant’s attainment of any age.

“(B) QUALIFIED CASH BALANCE PLAN.—For
purposes of this paragraph—
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‘(i) IN GENERAL.—The term ‘qualified cash
balance plan’ means a cash balance plan
which meets the vesting requirement under
clause (ii) and the interest credit require-
ment under clause (iii).

‘(ii) VESTING REQUIREMENTS.—A plan
meets the requirements of this clause if an
employee who has completed at least 3 years
of service has a nonforfeitable right to 100
percent of the employee’s accrued benefit de-
rived from employer contributions.

‘‘(iii) INTEREST CREDITS.—A plan meets the
requirements of this clause if the terms of
the plan provide that any interest credit (or
equivalent amount) for any plan year shall
be at a rate which—

‘(I) is not less than the applicable Federal
mid-term interest rate (as determined under
section 1274(d)(1)), and

‘“(IT) is not greater than the greater of the
rate determined under subclause (I) or a rate
equal to the rate of interest on amounts in-
vested conservatively in long-term invest-
ment grade corporate bonds.

‘‘(iv) DETERMINATION OF RATES.—For pur-
poses of clause (iii)(II), the rate of interest
on amounts invested conservatively in long-
term investment grade corporate bonds shall
be determined by the Secretary on the basis
of 2 or more indices that are selected periodi-
cally by the Secretary. The Secretary shall
make publicly available the indices and
methodology used to determine the rate.

“(v) VARIABLE RATE OF INTEREST.—If the
interest credit rate under the plan is a vari-
able rate, the plan shall provide that, upon
the termination of the plan, the rate of in-
terest used to determine accrued benefits
under the plan shall be equal to the average
of the rates of interest used under the plan
during the 5-year period ending on the termi-
nation date.

‘(C) CASH BALANCE PLAN.—For purposes of
this paragraph, the term ‘cash balance plan’
means a defined benefit plan under which—

‘(i) the accrued benefit is determined by
reference to the balance of a hypothetical
accumulation account, and

‘‘(ii) pay credits and interest credits are
credited to such account.

‘(D) REGULATIONS TO INCLUDE SIMILAR OR
OTHER HYBRID PLANS.—

‘(i) CASH BALANCE PLAN.—The Secretary
shall issue regulations which include in the
definition of cash balance plan any defined
benefit plan (or any portion of such a plan)
which has an effect similar to a cash balance
plan. Such regulations may provide that if a
plan sponsor represents in communications
to participants and beneficiaries that a plan
amendment results in a plan being described
in the preceding sentence, such plan shall be
treated as a cash balance plan.

“(ii) QUALIFIED CASH BALANCE PLAN.—The
Secretary may in the regulations issued
under clause (i) provide for the treatment of
a cash balance plan as a qualified cash bal-
ance plan in cases where the cash balance
plan has an effect similar to the qualified
cash balance plan.”’.

(b) RULES APPLICABLE TO ACCRUED BENE-
FITS UNDER CONVERTED PLANS.—

(1) AMENDMENT OF ERISA.—Section 204(g) of
the Employee Retirement Income Security
Act of 1974 (29 U.S.C. 1054(g)) is amended by
adding at the end the following new para-
graph:

‘(6) TREATMENT OF CONVERSIONS TO CASH
BALANCE OR OTHER HYBRID PLANS.—

‘‘(A) IN GENERAL.—For purposes of this sub-
section, an applicable plan amendment shall
be treated as reducing the accrued benefit of
a participant if, under the terms of the plan
as in effect after the amendment, the ac-
crued benefit of any participant who was a
participant as of the effective date of the
amendment may at any time be less than the
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accrued benefit determined under the meth-
od under subparagraph (B), (C), or (D) which
is specified in the plan and applies uniformly
to all participants. An applicable plan
amendment shall in no event be treated as
meeting the requirements of any such sub-
paragraph if the conversion described in sub-
paragraph (G)(i) is into a cash balance plan
other than a qualified cash balance plan (as
defined in subsection (b)(5)(B)).

“(B) NO WEARAWAY.—

‘(i) IN GENERAL.—The accrued benefit de-
termined under this subparagraph is the sum
of—

“(I) the participant’s accrued benefit for
years of service before the effective date of
the amendment, determined under the terms
of the plan as in effect before the amend-
ment, plus

‘“(IT) except as provided in clause (ii), the
participant’s accrued benefit for years of
service after the effective date of the amend-
ment, determined under the terms of the
plan as in effect after the amendment.

¢“(ii) REQUIRED AMOUNTS FOR CERTAIN PERI-
oDs.—Notwithstanding clause (i)(II), the plan
shall provide that either—

‘() the accrued benefit of all participants
for each of the first 5 plan years to which the
amendment applies shall be equal to the
greater of the accrued benefit determined
under the terms of the plan as in effect both
before and after the amendment, or

““(IT) the accrued benefit for periods after
the effective date of the amendment of all
participants who, as of the effective date of
the amendment, had attained the age of 40
and had a combined age and years of service
under the plan of not less than 55 shall be de-
termined under either of the methods de-
scribed in clause (iii) which is selected by
the plan and which is specified in the amend-
ment.

‘“(iii) APPLICABLE METHOD.—For purposes of
clause (ii)(IT), the plan shall select 1 of the
following methods:

““(I) The accrued benefit shall be equal to
the greater of the accrued benefit deter-
mined under the terms of the plan as in ef-
fect both before and after the amendment.

“(IT) At the election of the participant, the
accrued benefit shall be determined under
the terms of the plan as in effect either be-
fore or after the amendment.

“(C) GREATER OF OLD OR NEW OR ELECTION
OF EITHER.—The accrued benefit determined
under this subparagraph is the accrued ben-
efit determined under 1 of the following
methods which is selected by the plan and
which is specified in the amendment:

‘(i) The accrued benefit shall be equal to
the greater of the accrued benefit deter-
mined under the terms of the plan as in ef-
fect both before and after the amendment.

‘“(ii) At the election of the participant, the
accrued benefit shall be determined under
the terms of the plan as in effect either be-
fore or after the amendment.

‘(D) METHOD PRESCRIBED BY SECRETARY.—
The accrued benefit determined under this
subparagraph shall be determined under reg-
ulations prescribed by the Secretary which
are consistent with the purposes of this para-
graph and which may require a plan to pro-
vide a credit of additional amounts or in-
creases in initial account balances in
amounts substantially equivalent to the ben-
efits that would be required to be provided to
meet the requirements of subparagraphs (B)
or (C).

“(E) INCLUSION OF PRIOR ACCRUED BENEFIT
INTO INITIAL ACCOUNT BALANCE.—

‘(i) IN GENERAL.—If, for purposes of sub-
paragraphs (B), (C), or (D), an applicable plan
amendment provides that an amount will be
initially credited to a participant’s accumu-
lation account (or its equivalent) on the ef-
fective date of the amendment with respect
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to the participant’s accrued benefit for peri-
ods before such date, the requirements of
such subparagraph shall be treated as met
with respect to such accrued benefit if the
amount initially credited is not less than the
present value of the participant’s accrued
benefit determined by using the applicable
mortality table and the lower of the applica-
ble interest rate under section 205(g)(3)(A), or
the interest rate used to credit interest
under the plan, as of such date.

‘(i) ADJUSTMENTS FOR CERTAIN SUBSIDIZED
BENEFITS.—For purposes of subparagraph (B),
if any early retirement benefit or retire-
ment-type subsidy (within the meaning of
paragraph (6)(B)(i)) is not included in the ini-
tial account balance under clause (i), the
plan shall credit the accumulation account
with the amount of such benefit or subsidy
for the plan year in which the participant re-
tires if, as of such time, the participant has
met the age, years of service, and other re-
quirements under the plan for entitlement to
such benefit or subsidy.

“(F) REQUIREMENTS WHERE PARTICIPANT OF-
FERED CHOICE.—If a plan provides a partici-
pant with an election described in subpara-
graph (B)(iii)(II) or (C)(ii), the following
rules shall apply:

‘(i) NoTicE.—The plan shall not be treated
as meeting the requirements of either such
subparagraph unless the plan provides the
participant a notice of the right to make
such election which includes information
(meeting such requirements as may be pre-
scribed by the Secretary of the Treasury)—

‘“(I) by which the participant may project
benefits under the formulas from which the
participant may choose and may model the
impact of any such choice, and

“(IT) with respect to circumstances under
which a participant may not receive the pro-
jected accrued benefits by reason of a plan
termination or otherwise.

¢‘(ii) SIGNIFICANT REDUCTION OF RATE OF AC-
CRUAL.—The plan shall provide that if, dur-
ing any of the first 5 plan years during which
such an election is in effect, the plan adopts
an amendment which results in a significant
reduction in the rate of future benefit ac-
crual (within the meaning of section 204(h)),
the accrued benefit of the participant shall
be determined as if the participant had made
the election which resulted in the greatest
accrued benefit.

¢‘(iii) BENEFITS MUST NOT BE CONTINGENT ON
ELECTION.—The plan shall not be treated as
meeting the requirements of either such sub-
paragraph if any other benefit is conditioned
(directly or indirectly) on such election.

“(G) APPLICABLE PLAN AMENDMENT.—For
purposes of this paragraph—

‘(i) IN GENERAL.—The term ‘applicable
plan amendment’ means an amendment to a
defined benefit plan which has the effect of
converting the plan to a cash balance plan.

¢“(i1) SPECIAL RULE FOR COORDINATED BENE-
FITS.—If the benefits of 2 or more defined
benefit plans established or maintained by
an employer are coordinated in such a man-
ner as to have the effect of the adoption of
an amendment described in clause (i), the
sponsor of the defined benefit plan or plans
providing for such coordination shall be
treated as having adopted such a plan
amendment as of the date such coordination
begins.

‘(iii) MULTIPLE AMENDMENTS.—The Sec-
retary of the Treasury shall issue regula-
tions to prevent the avoidance of the pur-
poses of this paragraph through the use of 2
or more plan amendments rather than a sin-
gle amendment.

““(iv) CASH BALANCE PLAN.—For purposes of
this paragraph, the term ‘cash balance plan’
has the meaning given such term by sub-
section (b)(5)(C).
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“‘(v) COORDINATION WITH ACCRUAL RULES.—If
a plan amendment is treated as meeting the
requirements of this paragraph with respect
to any participant because such participant
is eligible to continue to accrue benefits in
the same manner as under the terms of the
plan in effect before the amendment, the
Secretary of the Treasury shall prescribe
regulations under which the plan shall not
be treated as failing to meet the require-
ments of subparagraph (A), (B), or (C) of sec-
tion 204(b)(1) if the requirements of this
paragraph are met.

‘“(H) APPLICATION OF CERTAIN RULES TO
EARLY-RETIREMENT BENEFITS.—Rules similar
to the rules of clauses (i), (ii), and (iii) of
subparagraph (B) and subparagraph (C) shall
apply in the case of any early retirement
benefit or retirement-type subsidy (within
the meaning of section 204(g)(2)(A)).”’.

(2) AMENDMENT OF INTERNAL REVENUE
CODE.—Section 411(d) of the Internal Revenue
Code of 1986 (relating to special rules) is
amended by adding at the end the following
new paragraph:

“(7) TREATMENT OF CONVERSIONS TO CASH
BALANCE OR OTHER HYBRID PLANS.—

‘““(A) IN GENERAL.—For purposes of para-
graph (6), an applicable plan amendment
shall be treated as reducing the accrued ben-
efit of a participant if, under the terms of
the plan as in effect after the amendment,
the accrued benefit of any participant who
was a participant as of the effective date of
the amendment may at any time be less than
the accrued benefit determined under the
method under subparagraph (B), (C), or (D)
which is specified in the plan and applies
uniformly to all participants. An applicable
plan amendment shall in no event be treated
as meeting the requirements of any such
subparagraph if the conversion described in
subparagraph (G)(i) is into a cash balance
plan other than a qualified cash balance plan
(as defined in subsection (b)(5)(B)).

“(B) NO WEARAWAY.—

‘(i) IN GENERAL.—The accrued benefit de-
termined under this subparagraph is the sum
of—

‘“(I) the participant’s accrued benefit for
years of service before the effective date of
the amendment, determined under the terms
of the plan as in effect before the amend-
ment, plus

““(IT) except as provided in clause (ii), the

participant’s accrued benefit for years of
service after the effective date of the amend-
ment, determined under the terms of the
plan as in effect after the amendment.
A similar rule shall apply in the case of any
early retirement benefit or retirement-type
subsidy (within the meaning of section
411(A)(6)(B)(D).

““(ii) REQUIRED AMOUNTS FOR CERTAIN PERI-
oDs.—Notwithstanding clause (i)(II), the plan
shall provide that either—

“(I) the accrued benefit of all participants
for each of the first 5 plan years to which the
amendment applies shall be equal to the
greater of the accrued benefit determined
under the terms of the plan as in effect both
before and after the amendment, or

“(IT) the accrued benefit for periods after
the effective date of the amendment of all
participants who, as of the effective date of
the amendment, had attained the age of 40
and had a combined age and years of service
under the plan of not less than 55 shall be de-
termined under either of the methods de-
scribed in clause (iii) which is selected by
the plan and which is specified in the amend-
ment.

‘‘(iii) APPLICABLE METHOD.—For purposes of
clause (ii)(IT), the plan shall select 1 of the
following methods:
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“(I) The accrued benefit shall be equal to
the greater of the accrued benefit deter-
mined under the terms of the plan as in ef-
fect both before and after the amendment.

‘“(IT) At the election of the participant, the
accrued benefit shall be determined under
the terms of the plan as in effect either be-
fore or after the amendment.

¢(C) GREATER OF OLD OR NEW OR ELECTION
OF EITHER.—The accrued benefit determined
under this subparagraph is the accrued ben-
efit determined under 1 of the following
methods which is selected by the plan and
which is specified in the amendment:

‘(1) The accrued benefit shall be equal to
the greater of the accrued benefit deter-
mined under the terms of the plan as in ef-
fect both before and after the amendment.

‘“(ii) At the election of the participant, the
accrued benefit shall be determined under
the terms of the plan as in effect either be-
fore or after the amendment.

‘(D) METHOD PRESCRIBED BY SECRETARY.—
The accrued benefit determined under this
subparagraph shall be determined under reg-
ulations prescribed by the Secretary which
are consistent with the purposes of this para-
graph and which may require a plan to pro-
vide a credit of additional amounts or in-
creases in initial account balances in
amounts substantially equivalent to the ben-
efits that would be required to be provided to
meet the requirements of subparagraphs (B)
or (C).

‘“(E) INCLUSION OF PRIOR ACCRUED BENEFIT
INTO INITIAL ACCOUNT BALANCE.—

‘(i) IN GENERAL.—If, for purposes of sub-
paragraphs (B), (C), or (D), an applicable plan
amendment provides that an amount will be
initially credited to a participant’s accumu-
lation account (or its equivalent) on the ef-
fective date of the amendment with respect
to the participant’s accrued benefit for peri-
ods before such date, the requirements of
such subparagraph shall be treated as met
with respect to such accrued benefit if the
amount initially credited is not less than the
present value of the participant’s accrued
benefit determined by using the applicable
mortality table and the lower of the applica-
ble interest rate under section 417(e)(3)(A), or
the interest rate used to credit interest
under the plan, as of such date.

““(ii) ADJUSTMENTS FOR CERTAIN SUBSIDIZED
BENEFITS.—For purposes of subparagraph (B),
if any early retirement benefit or retire-
ment-type subsidy (within the meaning of
paragraph (6)(B)(i)) is not included in the ini-
tial account balance under clause (i), the
plan shall credit the accumulation account
with the amount of such benefit or subsidy
for the plan year in which the participant re-
tires if, as of such time, the participant has
met the age, years of service, and other re-
quirements under the plan for entitlement to
such benefit or subsidy.

“(F) REQUIREMENTS WHERE PARTICIPANT OF-
FERED CHOICE.—If a plan provides a partici-
pant with an election described in subpara-
graph (B)(iii)(II) or (C)(@i), the following
rules shall apply:

‘(i) NoTICE.—The plan shall not be treated
as meeting the requirements of either such
subparagraph unless the plan provides the
participant a notice of the right to make
such election which includes information
(meeting such requirements as may be pre-
scribed by the Secretary)—

““(I) by which the participant may project
benefits under the formulas from which the
participant may choose and may model the
impact of any such choice, and

““(IT) with respect to circumstances under
which a participant may not receive the pro-
jected accrued benefits by reason of a plan
termination or otherwise.

¢‘(i1) SIGNIFICANT REDUCTION OF RATE OF AC-
CRUAL.—The plan shall provide that if, dur-

CONGRESSIONAL RECORD — SENATE

ing any of the first 5 plan years during which
such an election is in effect, the plan adopts
an amendment which results in a significant
reduction in the rate of future benefit ac-
crual (within the meaning of section
4980F(e)), the accrued benefit of the partici-
pant shall be determined as if the partici-
pant had made the election which resulted in
the greatest accrued benefit.

¢‘(iii) BENEFITS MUST NOT BE CONTINGENT ON
ELECTION.—The plan shall not be treated as
meeting the requirements of either such sub-
paragraph if any other benefit is conditioned
(directly or indirectly) on such election.

“(G) APPLICABLE PLAN AMENDMENT.—For
purposes of this paragraph—

‘(i) IN GENERAL.—The term ‘applicable
plan amendment’ means an amendment to a
defined benefit plan which has the effect of
converting the plan to a cash balance plan.

¢“(i1) SPECIAL RULE FOR COORDINATED BENE-
FITS.—If the benefits of 2 or more defined
benefit plans established or maintained by
an employer are coordinated in such a man-
ner as to have the effect of the adoption of
an amendment described in clause (i), the
sponsor of the defined benefit plan or plans
providing for such coordination shall be
treated as having adopted such a plan
amendment as of the date such coordination
begins.

““(iii) MULTIPLE AMENDMENTS.—The Sec-
retary shall issue regulations to prevent the
avoidance of the purposes of this paragraph
through the use of 2 or more plan amend-
ments rather than a single amendment.

““(iv) CASH BALANCE PLAN.—For purposes of
this paragraph, the term ‘cash balance plan’
has the meaning given such term by sub-
section (b)(5)(C).

¢“(v) COORDINATION WITH ACCRUAL AND NON-
DISCRIMINATION RULES.—If a plan amendment
is treated as meeting the requirements of
this paragraph with respect to any partici-
pant because such participant is eligible to
continue to accrue benefits in the same man-
ner as under the terms of the plan in effect
before the amendment, the Secretary shall
prescribe regulations under which—

“(I) the plan shall not be treated as failing
to meet the requirements of subparagraph
(A), (B), or (C) of section 411(b)(1) if the re-
quirements of this paragraph are met, and

‘(II) the plan shall, subject to such terms
and conditions as may be provided in such
regulations, not be treated as failing to meet
the requirements of section 401(a)(4) merely
because the plan provides any accrual or
benefit which is required to be provided
under subparagraph (B), (C), or (D) or be-
cause only participants as of the effective
date of the amendment are so eligible, ex-
cept that this subclause shall only apply if
the plan met the requirements of section
401(a)(4) under the terms of the plan as in ef-
fect before the amendment.

‘““(H) APPLICATION OF CERTAIN RULES TO
EARLY-RETIREMENT BENEFITS.—Rules similar
to the rules of clauses (i), (ii), and (iii) of
subparagraph (B) and subparagraph (C) shall
apply in the case of any early retirement
benefit or retirement-type subsidy (within
the meaning of section 411(d)(6)(B)(i)).”.

(¢c) ASSUMPTIONS USED IN COMPUTING
PRESENT VALUE OF ACCRUED BENEFIT.—

(1) AMENDMENT OF ERISA.—Section 205(g)(3)
of such Act (29 U.S.C. 1055(g)(3)), is amend-
ed—

(A) by striking ‘“‘or (B)” in subparagraph
(A)(d) and inserting *‘, (B), or (C)”’, and

(B) by adding at the end the following new
subparagraph:

“(C) PRESENT VALUE OF ACCRUED BENEFIT
UNDER CASH BALANCE PLAN.—Except as pro-
vided in regulations, in the case of a quali-
fied cash balance plan (as defined in section
204(g)(6)(B)), the present value of the accrued
benefit of any participant shall, for purposes
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of paragraphs (1) and (2), be equal to the bal-
ance in the participant’s accumulation ac-
count (or its equivalent) as of the time the
present value determination is being made.”.

(2) AMENDMENT OF INTERNAL REVENUE
CODE.—Section 417(e)(3) of such Code, is
amended—

(A) by striking ‘‘or (B)”’ in subparagraph
(A)(1) and inserting *‘, (B), or (C)”’, and

(B) by adding at the end the following new
subparagraph:

¢(C) PRESENT VALUE OF ACCRUED BENEFIT
UNDER CASH BALANCE PLAN.—Except as pro-
vided in regulations, in the case of a quali-
fied cash balance plan (as defined in section
411(a)(7)(B)), the present value of the accrued
benefit of any participant shall, for purposes
of paragraphs (1) and (2), be equal to the bal-
ance in the participant’s accumulation ac-
count (or its equivalent) as of the time the
present value determination is being made.”

(d) No INFERENCE.—Nothing in the amend-
ments made by this section shall be con-
strued to infer the proper treatment of cash
balance plans or conversions to cash balance
plans under sections 204(b)(1)(H) of the Em-
ployee Retirement Income Security Act of
1974, 4(i)(1) of the Age Discrimination in Em-
ployment Act of 1967, and 411(b)(1)(H) of the
Internal Revenue Code of 1986, as in effect
before such amendments.

(e) EFFECTIVE DATES.—

(1) AGE DISCRIMINATION AND LUMP-SUM DIS-
TRIBUTIONS.—

(A) IN GENERAL.—The amendments made
by subsections (a) and (c¢) shall apply to peri-
ods after July 31, 2005.

(B) VESTING AND INTEREST CREDIT REQUIRE-
MENTS.—In the case of a plan in existence on
July 31, 2005, the requirements of clauses (ii)
and (iii) of section 411(b)(5)(B) of the Internal
Revenue Code of 1986, and of clauses (ii) and
(iii) of 204(b)(5)(B) of the Employee Retire-
ment Income Security Act of 1974 shall, for
purposes of applying the amendments made
by subsections (a) and (c), apply to years be-
ginning after December 31, 2006, unless the
plan sponsor elects the application of such
requirements for any period after July 31,
2005, and before the first year beginning after
December 31, 2006.

(C) SPECIAL RULE FOR COLLECTIVELY BAR-
GAINED PLANS.—In the case of a plan main-
tained pursuant to 1 or more collective bar-
gaining agreements between employee rep-
resentatives and 1 or more employers rati-
fied on or before the date of the enactment of
this Act, the requirements described in sub-
paragraph (B) shall, for purposes of applying
the amendments made by subsections (a) and
(c), not apply to plan years beginning be-
fore—

(i) the earlier of—

(I) the date on which the last of such col-
lective bargaining agreements terminates
(determined without regard to any extension
thereof on or after such date of enactment),
or

(IT) January 1, 2007, or

(ii) January 1, 2009.

(2) CONVERSIONS.—The amendments made
by subsection (b) shall apply to plan amend-
ments adopted after, and taking effect after,
July 31, 2005, except that the plan sponsor
may elect to have such amendments apply to
plan amendments adopted before, and taking
effect after, such date.

SEC. 602. REGULATIONS RELATING TO MERGERS
AND ACQUISITIONS.

The Secretary of the Treasury or his dele-
gate shall, not later than 12 months after the
date of the enactment of this Act, prescribe
regulations for the application of the amend-
ments made by, and the provisions of, this
title in cases where the conversion of a plan
to a cash balance plan is made with respect
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to a group of employees who become employ-
ees by reason of a merger, acquisition, or
similar transaction.

TITLE VII—DIVERSIFICATION RIGHTS
AND OTHER PARTICIPANT PROTEC-
TIONS UNDER DEFINED CONTRIBUTION
PLANS

SEC. 701. DEFINED CONTRIBUTION PLANS RE-

QUIRED TO PROVIDE EMPLOYEES
WITH FREEDOM TO INVEST THEIR
PLAN ASSETS.

(a) AMENDMENTS OF INTERNAL REVENUE
CODE.—

(1) QUALIFICATION REQUIREMENT.—Section
401(a) of the Internal Revenue Code of 1986
(relating to qualified pension, profit-sharing,
and stock bonus plans), as amended by sec-
tion 115 of this Act, is amended by inserting
after paragraph (34) the following new para-
graph:

‘(35) DIVERSIFICATION REQUIREMENTS FOR
CERTAIN DEFINED CONTRIBUTION PLANS.—

“‘(A) IN GENERAL.—A trust which is part of
an applicable defined contribution plan shall
not be treated as a qualified trust unless the
plan meets the diversification requirements
of subparagraphs (B), (C), and (D).

‘(B) EMPLOYEE CONTRIBUTIONS AND ELEC-
TIVE DEFERRALS INVESTED IN EMPLOYER SECU-
RITIES OR REAL PROPERTY.—In the case of the
portion of an applicable individual’s account
attributable to employee contributions and
elective deferrals which is invested in em-
ployer securities or employer real property,
a plan meets the requirements of this sub-
paragraph if the applicable individual may
elect to direct the plan to divest any such se-
curities or real property and to reinvest an
equivalent amount in other investment op-
tions meeting the requirements of subpara-
graph (D).

‘(C) EMPLOYER CONTRIBUTIONS INVESTED IN
EMPLOYER SECURITIES OR REAL PROPERTY.—In
the case of the portion of the account attrib-
utable to employer contributions other than
elective deferrals which is invested in em-
ployer securities or employer real property,
a plan meets the requirements of this sub-
paragraph if each applicable individual
who—

‘(i) is a participant who has completed at
least 3 years of service, or

‘‘(ii) is a beneficiary of a participant de-
scribed in clause (i) or of a deceased partici-
pant,
may elect to direct the plan to divest any
such securities or real property and to rein-
vest an equivalent amount in other invest-
ment options meeting the requirements of
subparagraph (D).

(D) INVESTMENT OPTIONS.—

‘‘(i) IN GENERAL.—The requirements of this
subparagraph are met if the plan offers not
less than 3 investment options, other than
employer securities or employer real prop-
erty, to which an applicable individual may
direct the proceeds from the divestment of
employer securities or employer real prop-
erty pursuant to this paragraph, each of
which is diversified and has materially dif-
ferent risk and return characteristics.

¢“(ii) TREATMENT OF CERTAIN RESTRICTIONS
AND CONDITIONS.—

“(I) TIME FOR MAKING INVESTMENT
CHOICES.—A plan shall not be treated as fail-
ing to meet the requirements of this sub-
paragraph merely because the plan limits
the time for divestment and reinvestment to
periodic, reasonable opportunities occurring
no less frequently than quarterly.

“(II) CERTAIN RESTRICTIONS AND CONDITIONS
NOT ALLOWED.—Except as provided in regula-
tions, a plan shall not meet the requirements
of this subparagraph if the plan imposes re-
strictions or conditions with respect to the
investment of employer securities or em-
ployer real property which are not imposed
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on the investment of other assets of the
plan. This subclause shall not apply to any
restrictions or conditions imposed by reason
of the application of securities laws.

‘“(E) APPLICABLE DEFINED CONTRIBUTION
PLAN.—For purposes of this paragraph—

‘(i) IN GENERAL.—The term ‘applicable de-
fined contribution plan’ means any defined
contribution plan which holds any publicly
traded employer securities.

“‘(ii) EXCEPTION FOR CERTAIN ESOPS.—Such
term does not include an employee stock
ownership plan if—

“(I) there are no contributions to such plan
(or earnings thereunder) which are held
within such plan and are subject to sub-
section (k) or (m), and

“(IT) such plan is a separate plan for pur-
poses of section 414(1) with respect to any
other defined benefit plan or defined con-
tribution plan maintained by the same em-
ployer or employers.

‘“(iii) EXCEPTION FOR ONE PARTICIPANT
PLANS.—Such term does not include a one-
participant retirement plan.

“(iv) ONE-PARTICIPANT RETIREMENT PLAN.—
For purposes of clause (iii), the term ‘one-
participant retirement plan’ means a retire-
ment plan that—

‘(I) on the first day of the plan year cov-
ered only one individual (or the individual
and the individual’s spouse) and the indi-
vidual owned 100 percent of the plan sponsor
(whether or not incorporated), or covered
only one or more partners (or partners and
their spouses) in the plan sponsor,

‘“(IT) meets the minimum coverage require-
ments of section 410(b) without being com-
bined with any other plan of the business
that covers the employees of the business,

‘(III) does not provide benefits to anyone
except the individual (and the individual’s
spouse) or the partners (and their spouses),

‘“(IV) does not cover a business that is a
member of an affiliated service group, a con-
trolled group of corporations, or a group of
businesses under common control, and

“(V) does not cover a business that uses
the services of leased employees (within the
meaning of section 414(n)).

For purposes of this clause, the term ‘part-
ner’ includes a 2-percent shareholder (as de-
fined in section 1372(b)) of an S corporation.

‘“(F) CERTAIN PLANS TREATED AS HOLDING
PUBLICLY TRADED EMPLOYER SECURITIES.—

‘(i) IN GENERAL.—Except as provided in
regulations or in clause (ii), a plan holding
employer securities which are not publicly
traded employer securities shall be treated
as holding publicly traded employer securi-
ties if any employer corporation, or any
member of a controlled group of corpora-
tions which includes such employer corpora-
tion, has issued a class of stock which is a
publicly traded employer security.

‘(ii) EXCEPTION FOR CERTAIN CONTROLLED
GROUPS WITH PUBLICLY TRADED SECURITIES.—
Clause (i) shall not apply to a plan if—

‘) no employer corporation, or parent
corporation of an employer corporation, has
issued any publicly traded employer secu-
rity, and

‘“(II) no employer corporation, or parent
corporation of an employer corporation, has
issued any special class of stock which
grants particular rights to, or bears par-
ticular risks for, the holder or issuer with re-
spect to any corporation described in clause
(i) which has issued any publicly traded em-
ployer security.

‘“(iii) DEFINITIONS.—For purposes of this
subparagraph, the term—

“(I) ‘controlled group of corporations’ has
the meaning given such term by section
1563(a), except that ‘60 percent’ shall be sub-
stituted for ‘80 percent’ each place it ap-
pears,
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‘“(II) ‘employer corporation’ means a cor-
poration which is an employer maintaining
the plan, and

“(I1I1) ‘parent corporation’ has the meaning
given such term by section 424(e).

‘“(G) OTHER DEFINITIONS.—For purposes of
this paragraph—

‘(1) APPLICABLE INDIVIDUAL.—The term ‘ap-
plicable individual’ means—

‘(I) any participant in the plan, and

““(IT1) any beneficiary who has an account
under the plan with respect to which the
beneficiary is entitled to exercise the rights
of a participant.

‘‘(ii) ELECTIVE DEFERRAL.—The term ‘elec-
tive deferral’ means an employer contribu-
tion described in section 402(g)(3)(A).

‘“(iii) EMPLOYER SECURITY.—The term ‘em-
ployer security’ has the meaning given such
term by section 407(d)(1) of the Employee Re-
tirement Income Security Act of 1974.

‘(iv) EMPLOYER REAL PROPERTY.—The term
‘employer real property’ has the meaning
given such term by section 407(d)(2) of the
Employee Retirement Income Security Act
of 1974.

‘“(v) EMPLOYEE STOCK OWNERSHIP PLAN.—
The term ‘employee stock ownership plan’
has the meaning given such term by section
4975(e) (7).

“(vi) PUBLICLY TRADED EMPLOYER SECURI-
TIES.—The term ‘publicly traded employer
securities’ means employer securities which
are readily tradable on an established securi-
ties market.

‘(vii) YEAR OF SERVICE.—The term ‘year of
service’ has the meaning given such term by
section 411(a)(5).

““(H) TRANSITION RULE FOR SECURITIES OR
REAL PROPERTY ATTRIBUTABLE TO EMPLOYER
CONTRIBUTIONS.—

‘(1) RULES PHASED IN OVER 3 YEARS.—

‘(I) IN GENERAL.—In the case of the portion
of an account to which subparagraph (C) ap-
plies and which consists of employer securi-
ties or employer real property acquired in a
plan year beginning before January 1, 2006,
subparagraph (C) shall only apply to the ap-
plicable percentage of such securities or real
property. This subparagraph shall be applied
separately with respect to each class of secu-
rities and employer real property.

“(II) EXCEPTION FOR CERTAIN PARTICIPANTS
AGED 55 OR OVER.—Subclause (I) shall not
apply to an applicable individual who is a
participant who has attained age 55 and com-
pleted at least 3 years of service before the
first plan year beginning after December 31,
2005.

‘“(ii) APPLICABLE PERCENTAGE.—For pur-
poses of clause (i), the applicable percentage
shall be determined as follows:

Plan year to which
subparagraph

The applicable
percentage is:

©)

3d and following

(2) CONFORMING AMENDMENTS.—

(A) Section 401(a)(28)(B) of such Code (re-
lating to additional requirements relating to
employee stock ownership plans) is amended
by adding at the end the following new
clause:

‘(v) EXCEPTION.—This subparagraph shall
not apply to an applicable defined contribu-
tion plan (as defined in paragraph (35)(E)).”

(B) Section 409(h)(7) of such Code is amend-
ed by inserting ‘‘or subparagraph (B) or (C)
of section 401(a)(35)”’ before the period at the
end.

(C) Section 4980(c)(3)(A) of such Code is
amended by striking ‘‘if— and all that fol-
lows and inserting ‘‘if the requirements of
subparagraphs (B), (C), and (D) are met.”’

(b) AMENDMENTS OF ERISA.—

(1) IN GENERAL.—Section 204 of the Em-
ployee Retirement Income Security Act of
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1974 (29 U.S.C. 1054) is amended by redesig-
nating subsection (j) as subsection (k) and by
inserting after subsection (i) the following
new subsection:

‘“(j) DIVERSIFICATION REQUIREMENTS FOR
CERTAIN INDIVIDUAL ACCOUNT PLANS.—

‘(1) IN GENERAL.—An applicable individual
account plan shall meet the diversification
requirements of paragraphs (2), (3), and (4).

‘“(2) EMPLOYEE CONTRIBUTIONS AND ELEC-
TIVE DEFERRALS INVESTED IN EMPLOYER SECU-
RITIES OR REAL PROPERTY.—In the case of the
portion of an applicable individual’s account
attributable to employee contributions and
elective deferrals which is invested in em-
ployer securities or employer real property,
a plan meets the requirements of this para-
graph if the applicable individual may elect
to direct the plan to divest any such securi-
ties or real property and to reinvest an
equivalent amount in other investment op-
tions meeting the requirements of paragraph
4).

‘(3) EMPLOYER CONTRIBUTIONS INVESTED IN
EMPLOYER SECURITIES OR REAL PROPERTY.—In
the case of the portion of the account attrib-
utable to employer contributions other than
elective deferrals which is invested in em-
ployer securities or employer real property,
a plan meets the requirements of this para-
graph if each applicable individual who—

‘“(A) is a participant who has completed at
least 3 years of service, or

‘“(B) is a beneficiary of a participant de-
scribed in subparagraph (A) or of a deceased
participant,
may elect to direct the plan to divest any
such securities or real property and to rein-
vest an equivalent amount in other invest-
ment options meeting the requirements of
paragraph (4).

““(4) INVESTMENT OPTIONS.—

‘““(A) IN GENERAL.—The requirements of
this paragraph are met if the plan offers not
less than 3 investment options, other than
employer securities or employer real prop-
erty, to which an applicable individual may
direct the proceeds from the divestment of
employer securities or employer real prop-
erty pursuant to this subsection, each of
which is diversified and has materially dif-
ferent risk and return characteristics.

‘(B) TREATMENT OF CERTAIN RESTRICTIONS
AND CONDITIONS.—

‘(i) TIME FOR MAKING INVESTMENT
CHOICES.—A plan shall not be treated as fail-
ing to meet the requirements of this para-
graph merely because the plan limits the
time for divestment and reinvestment to
periodic, reasonable opportunities occurring
no less frequently than quarterly.

¢‘(ii) CERTAIN RESTRICTIONS AND CONDITIONS
NOT ALLOWED.—Except as provided in regula-
tions, a plan shall not meet the requirements
of this paragraph if the plan imposes restric-
tions or conditions with respect to the in-
vestment of employer securities or employer
real property which are not imposed on the
investment of other assets of the plan. This
subparagraph shall not apply to any restric-
tions or conditions imposed by reason of the
application of securities laws.

‘“(5) APPLICABLE INDIVIDUAL ACCOUNT
PLAN.—For purposes of this subsection—

‘‘(A) IN GENERAL.—The term ‘applicable in-
dividual account plan’ means any individual
account plan (as defined in section 3(34))
which holds any publicly traded employer se-
curities.

‘(B) EXCEPTION FOR CERTAIN ESOPS.—Such
term does not include an employee stock
ownership plan if—

‘(i) there are no contributions to such plan
(or earnings thereunder) which are held
within such plan and are subject to sub-
section (k) or (m) of section 401 of the Inter-
nal Revenue Code of 1986, and
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‘(i) such plan is a separate plan (for pur-
poses of section 414(1) of such Code) with re-
spect to any other defined benefit plan or in-
dividual account plan maintained by the
same employer or employers.

“(C) EXCEPTION FOR ONE PARTICIPANT
PLANS.—Such term shall not include a one-
participant retirement plan (as defined in
section 101(1)(8)(B)).

‘(D) CERTAIN PLANS TREATED AS HOLDING
PUBLICLY TRADED EMPLOYER SECURITIES.—

‘(i) IN GENERAL.—Except as provided in
regulations or in clause (ii), a plan holding
employer securities which are not publicly
traded employer securities shall be treated
as holding publicly traded employer securi-
ties if any employer corporation, or any
member of a controlled group of corpora-
tions which includes such employer corpora-
tion, has issued a class of stock which is a
publicly traded employer security.

“(ii) EXCEPTION FOR CERTAIN CONTROLLED
GROUPS WITH PUBLICLY TRADED SECURITIES.—
Clause (i) shall not apply to a plan if—

‘) no employer corporation, or parent
corporation of an employer corporation, has
issued any publicly traded employer secu-
rity, and

‘“(II) no employer corporation, or parent
corporation of an employer corporation, has
issued any special class of stock which
grants particular rights to, or bears par-
ticular risks for, the holder or issuer with re-
spect to any corporation described in clause
(i) which has issued any publicly traded em-
ployer security.

‘“(iii) DEFINITIONS.—For purposes of this
subparagraph, the term—

“(I) ‘controlled group of corporations’ has
the meaning given such term by section
1563(a) of the Internal Revenue Code of 1986,
except that ‘560 percent’ shall be substituted
for ‘80 percent’ each place it appears,

‘“(II) ‘employer corporation’ means a cor-
poration which is an employer maintaining
the plan, and

‘“(III) ‘parent corporation’ has the meaning
given such term by section 424(e) of such
Code.

‘“(6) OTHER DEFINITIONS.—For purposes of
this paragraph—

“(A) APPLICABLE INDIVIDUAL.—The term
‘applicable individual’ means—

‘(i) any participant in the plan, and

‘“(ii) any beneficiary who has an account
under the plan with respect to which the
beneficiary is entitled to exercise the rights
of a participant.

‘(B) ELECTIVE DEFERRAL.—The term ‘elec-
tive deferral’ means an employer contribu-
tion described in section 402(g)(3)(A) of the
Internal Revenue Code of 1986.

‘(C) EMPLOYER SECURITY.—The term ‘em-
ployer security’ has the meaning given such
term by section 407(d)(1).

‘(D) EMPLOYER REAL PROPERTY.—The term
‘employer real property’ has the meaning
given such term by section 407(d)(2).

‘“(E) EMPLOYEE STOCK OWNERSHIP PLAN.—
The term ‘employee stock ownership plan’
has the meaning given such term by section
4975(e)(7) of such Code.

‘“(F) PUBLICLY TRADED EMPLOYER SECURI-
TIES.—The term ‘publicly traded employer
securities’ means employer securities which
are readily tradable on an established securi-
ties market.

‘(G) YEAR OF SERVICE.—The term ‘year of
service’ has the meaning given such term by
section 203(b)(2).

“(7) TRANSITION RULE FOR SECURITIES OR
REAL PROPERTY ATTRIBUTABLE TO EMPLOYER
CONTRIBUTIONS.—

““(A) RULES PHASED IN OVER 3 YEARS.—

‘(i) IN GENERAL.—In the case of the portion
of an account to which paragraph (3) applies
and which consists of employer securities or
employer real property acquired in a plan
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year beginning before January 1, 2006, para-
graph (3) shall only apply to the applicable
percentage of such securities or real prop-
erty. This subparagraph shall be applied sep-
arately with respect to each class of securi-
ties and employer real property.

“(ii) EXCEPTION FOR CERTAIN PARTICIPANTS
AGED 55 OR OVER.—Clause (i) shall not apply
to an applicable individual who is a partici-
pant who has attained age 55 and completed
at least 3 years of service before the first
plan year beginning after December 31, 2005.

‘(B) APPLICABLE PERCENTAGE.—For pur-
poses of subparagraph (A), the applicable
percentage shall be determined as follows:

Plan year to which
paragraph (3) ap-

The applicable
percentage is:

plies:

IS e 33
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2) CONFORMING AMENDMENT.—Section
407(b)(3) of such Act (29 U.S.C. 1107(b)(3)) is
amended by adding at the end the following:

“(D) For diversification requirements for
qualifying employer securities and qualifying
real property held in certain individual ac-
count plans, see section 204(j).”

(¢) EFFECTIVE DATES.—

(1) IN GENERAL.—Except as provided in
paragraphs (2) and (3), the amendments made
by this section shall apply to plan years be-
ginning after December 31, 2005.

(2) SPECIAL RULE FOR COLLECTIVELY BAR-
GAINED AGREEMENTS.—In the case of a plan
maintained pursuant to 1 or more collective
bargaining agreements between employee
representatives and 1 or more employers
ratified on or before the date of the enact-
ment of this Act, paragraph (1) shall be ap-
plied to benefits pursuant to, and individuals
covered by, any such agreement by sub-
stituting for ‘‘December 31, 2005’ the earlier
of—

(A) the later of—

(i) December 31, 2006, or

(ii) the date on which the last of such col-
lective bargaining agreements terminates
(determined without regard to any extension
thereof after such date of enactment), or

(B) December 31, 2007.

(3) SPECIAL RULE FOR CERTAIN EMPLOYER
SECURITIES HELD IN AN ESOP.—

(A) IN GENERAL.—In the case of employer
securities to which this paragraph applies,
the amendments made by this section shall
apply to plan years beginning after the ear-
lier of—

(i) December 31, 2006, or

(ii) the first date on which the fair market
value of such securities exceeds the guaran-
teed minimum value described in subpara-
graph (B)(ii).

(B) APPLICABLE SECURITIES.—This para-
graph shall apply to employer securities
which are attributable to employer contribu-
tions other than elective deferrals, and
which, on September 17, 2003—

(i) consist of preferred stock, and

(ii) are within an employee stock owner-
ship plan (as defined in section 4975(e)(7) of
the Internal Revenue Code of 1986), the terms
of which provide that the value of the securi-
ties cannot be less than the guaranteed min-
imum value specified by the plan on such
date.

(C) COORDINATION WITH TRANSITION RULE.—
In applying section 401(a)(35)(H) of the Inter-
nal Revenue Code of 1986 and section 204(j)(7)
of the Employee Retirement Income Secu-
rity Act of 1974 (as added by this section) to
employer securities to which this paragraph
applies, the applicable percentage shall be
determined without regard to this para-
graph.



March 3, 2006

SEC. 702. NOTICE OF FREEDOM TO DIVEST EM-
PLOYER SECURITIES OR REAL
PROPERTY.

(a) IN GENERAL.—Section 101 of the Em-
ployee Retirement Income Security Act of
1974 (29 U.S.C. 1021), as amended by this Act,
is amended by redesignating subsection (m)
as subsection (n) and by inserting after sub-
section (1) the following:

“(m) NOTICE OF RIGHT TO DIVEST.—Not
later than 30 days before the first date on
which an applicable individual of an applica-
ble individual account plan is eligible to ex-
ercise the right under section 204(j) to direct
the proceeds from the divestment of em-
ployer securities or employer real property
with respect to any type of contribution, the
administrator shall provide to such indi-
vidual a notice—

‘(1) setting forth such right under such
section, and

‘“(2) describing the importance of diversi-

fying the investment of retirement account
assets.
The notice required by this subsection shall
be written in a manner calculated to be un-
derstood by the average plan participant and
may be delivered in written, electronic, or
other appropriate form to the extent that
such form is reasonably accessible to the re-
cipient.”

(b) PENALTIES.—Section 502(c)(7) of the
Employee Retirement Income Security Act
of 1974 (29 U.S.C. 1132(c)(7)) is amended by
striking ‘‘section 101(i)”’ and inserting ‘‘sub-
section (i) or (m) of section 101°°.

(c) MODEL NOTICE.—The Secretary of the
Treasury shall, within 180 days after the date
of the enactment of this subsection, pre-
scribe a model notice for purposes of satis-
fying the requirements of the amendments
made by this section.

(d) EFFECTIVE DATES.—

(1) IN GENERAL.—The amendments made by
this section shall apply to plan years begin-
ning after December 31, 2005.

(2) TRANSITION RULE.—If notice under sec-
tion 101(m) of the Employee Retirement In-
come Security Act of 1974 (as added by this
section) would otherwise be required to be
provided before the 90th day after the date of
the enactment of this Act, such notice shall
not be required to be provided until such
90th day.

SEC. 703. PERIODIC PENSION BENEFIT
MENTS.

(a) AMENDMENTS OF ERISA.—

(1) IN GENERAL.—Section 105(a) of the Em-
ployee Retirement Income Security Act of
1974 (29 U.S.C. 1025(a)) is amended to read as
follows:

‘‘(a) REQUIREMENTS TO PROVIDE PENSION
BENEFIT STATEMENTS.—

‘(1) REQUIREMENTS.—

““(A) INDIVIDUAL ACCOUNT PLAN.—The ad-
ministrator of an individual account plan
(other than a one-participant retirement
plan described in section 101(i)(8)(B)) shall
furnish a pension benefit statement—

‘(i) at least once each calendar quarter to
a participant or beneficiary who has the
right to direct the investment of assets in
his or her account under the plan,

‘“(ii) at least once each calendar year to a
participant or beneficiary who has his or her
own account under the plan but does not
have the right to direct the investment of as-
sets in that account, and

‘“(iii) upon written request to a plan bene-
ficiary not described in clause (i) or (ii).

‘(B) DEFINED BENEFIT PLAN.—The adminis-
trator of a defined benefit plan (other than a
one-participant retirement plan described in
section 101(i)(8)(B)) shall furnish a pension
benefit statement—

‘(i) at least once every 3 years to each par-
ticipant with a nonforfeitable accrued ben-
efit and who is employed by the employer

STATE-
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maintaining the plan at the time the state-
ment is to be furnished, and

‘“(i1) to a participant or beneficiary of the
plan upon written request.

Information furnished under clause (i) to a
participant may be based on reasonable esti-
mates determined under regulations pre-
scribed by the Secretary, in consultation
with the Pension Benefit Guaranty Corpora-
tion.

““(2) STATEMENTS.—

‘“(A) IN GENERAL.—A pension benefit state-
ment under paragraph (1)—

‘(i) shall indicate, on the basis of the lat-
est available information—

‘“(I) the total benefits accrued, and

‘(IT) the nonforfeitable pension benefits, if
any, which have accrued, or the earliest date
on which benefits will become nonforfeit-
able,

‘“(ii) shall include an explanation of any
permitted disparity under section 401(1) of
the Internal Revenue Code of 1986 or any
floor-offset arrangement that may be applied
in determining any accrued benefits de-
scribed in clause (i),

‘(iii) shall be written in a manner cal-
culated to be understood by the average plan
participant, and

‘““(iv) may be delivered in written, elec-
tronic, or other appropriate form to the ex-
tent such form is reasonably accessible to
the participant or beneficiary.

“(B) ADDITIONAL INFORMATION.—In the case
of an individual account plan, any pension
benefit statement under clause (i) or (ii) of
paragraph (1)(A) shall include—

‘(i) the value of each investment to which
assets in the individual account have been
allocated, determined as of the most recent
valuation date under the plan, including the
value of any assets held in the form of em-
ployer securities or employer real property,
without regard to whether such securities or
real property were contributed by the plan
sponsor or acquired at the direction of the
plan or of the participant or beneficiary, and

‘“(ii) in the case of a pension benefit state-
ment under paragraph (1)(A)(i)—

“(I) an explanation of any limitations or
restrictions on any right of the participant
or beneficiary under the plan to direct an in-
vestment, and

‘“(IT) a notice that investments in any indi-
vidual account may not be adequately diver-
sified if the value of any investment in the
account exceeds 20 percent of the fair market
value of all investments in the account.

‘“(C) ALTERNATIVE NOTICE.—The require-
ments of subparagraph (A)(i)(II) are met if,
at least annually and in accordance with re-
quirements of the Secretary, the plan—

‘(1) updates the information described in
such paragraph which is provided in the pen-
sion benefit statement, or

‘(ii) provides in a separate statement such
information as is necessary to enable a par-
ticipant or beneficiary to determine their
nonforfeitable vested benefits.

‘“(3) DEFINED BENEFIT PLANS.—

‘‘(A) ALTERNATIVE NOTICE.—In the case of a
defined benefit plan, the requirements of
paragraph (1)(B)(i) shall be treated as met
with respect to a participant if at least once
each year the administrator provides to the
participant notice of the availability of the
pension benefit statement and the ways in
which the participant may obtain such state-
ment. Such notice may be delivered in writ-
ten, electronic, or other appropriate form to
the extent such form is reasonably accessible
to the participant.

“(B) YEARS IN WHICH NO BENEFITS ACCRUE.—
The Secretary may provide that years in
which no employee or former employee bene-
fits (within the meaning of section 410(b) of
the Internal Revenue Code of 1986) under the
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plan need not be taken into account in deter-
mining the 3-year period under paragraph
O(B)YD).”

(2) CONFORMING AMENDMENTS.—

(A) Section 105 of the Employee Retire-
ment Income Security Act of 1974 (29 U.S.C.
1025) is amended by striking subsection (d).

(B) Section 105(b) of such Act (29 U.S.C.
1025(b)) is amended to read as follows:

“(b) LIMITATION ON NUMBER OF STATE-
MENTS.—In no case shall a participant or
beneficiary of a plan be entitled to more
than 1 statement described in subparagraph
(A)(ii) or (B)(ii) of subsection (a)(1), which-
ever is applicable, in any 12-month period.”’

(C) Section 502(c)(1) of such Act (29 U.S.C.
1132(c)(1)) is amended by striking ‘‘or section
101(f)”’ and inserting ‘‘section 101(f), or sec-
tion 105(a)”.

(b) MODEL STATEMENTS.—

(1) IN GENERAL.—The Secretary of Labor
shall, within 180 days after the date of the
enactment of this section, develop 1 or more
model benefit statements that are written in
a manner calculated to be understood by the
average plan participant and that may be
used by plan administrators in complying
with the requirements of section 105 of the
Employee Retirement Income Security Act
of 1974.

(2) INTERIM FINAL RULES.—The Secretary of
Labor may promulgate any interim final
rules as the Secretary determines appro-
priate to carry out the provisions of this sub-
section.

(d) EFFECTIVE DATE.—

(1) IN GENERAL.—The amendments made by
this section shall apply to plan years begin-
ning after December 31, 2006.

(2) SPECIAL RULE FOR COLLECTIVELY BAR-
GAINED AGREEMENTS.—In the case of a plan
maintained pursuant to 1 or more collective
bargaining agreements between employee
representatives and 1 or more employers
ratified on or before the date of the enact-
ment of this Act, paragraph (1) shall be ap-
plied to benefits pursuant to, and individuals
covered by, any such agreement by sub-
stituting for ‘‘December 31, 2006’ the earlier
of—

(A) the later of—

(i) December 31, 2007, or

(ii) the date on which the last of such col-
lective bargaining agreements terminates
(determined without regard to any extension
thereof after such date of enactment), or

(B) December 31, 2008.

SEC. 704. NOTICE TO PARTICIPANTS OR BENE-
FICIARIES OF BLACKOUT PERIODS.

(a) AMENDMENTS OF ERISA.—

(1) IN GENERAL.—Section 101(i) of the Em-
ployee Retirement Income Security Act of
1974 (29 U.S.C. 1021(i)) is amended—

(A) by striking clauses (i) through (iv) of
paragraph (8)(B) and inserting:

‘(i) on the first day of the plan year—

““(I) covered only one individual (or the in-
dividual and the individual’s spouse) and the
individual (or the individual and the individ-
ual’s spouse) owned 100 percent of the plan
sponsor (whether or not incorporated), or

“(II) covered only one or more partners (or
partners and their spouses) in the plan spon-
sor, and”’, and

(B) in paragraph (8)(B), by redesignating
clause (v) as clause (ii).

(2) EFFECTIVE DATE.—The amendments
made by this subsection shall take effect as
if included in the provisions of section 306 of
Public Law 107-204 (116 Stat. 745 et seq.).

SEC. 705. ALLOWANCE OF, AND CREDIT FOR, AD-
DITIONAL IRA PAYMENTS IN CER-
TAIN BANKRUPTCY CASES.

(a) ALLOWANCE OF CONTRIBUTIONS.—Section
219(b)(5) of the Internal Revenue Code of 1986
(relating to deductible amount) is amended
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by redesignating subparagraph (C) as sub-
paragraph (D) and by inserting after sub-
paragraph (B) the following new subpara-
graph:

¢(C) CATCHUP CONTRIBUTIONS FOR CERTAIN
INDIVIDUALS.—

‘(i) IN GENERAL.—In the case of an applica-
ble individual who elects to make a qualified
retirement contribution in addition to the
deductible amount determined under sub-
paragraph (A)—

‘() the deductible amount for any taxable
year shall be increased by an amount equal
to 3 times the applicable amount determined
under subparagraph (B) for such taxable
year, and

‘“(IT) subparagraph (B) shall not apply.

‘“(ii) APPLICABLE INDIVIDUAL.—For purposes
of this subparagraph, the term ‘applicable in-
dividual’ means, with respect to any taxable
year, any individual who was a qualified par-
ticipant in a qualified cash or deferred ar-
rangement (as defined in section 401(k)) of an
employer described in clause (iii) under
which the employer matched at least 50 per-
cent of the employee’s contributions to such
arrangement with stock of such employer.

‘(iii) EMPLOYER DESCRIBED.—An employer
is described in this clause if, in any taxable
year preceding the taxable year described in
clause (ii)—

“(I) such employer (or any controlling cor-
poration of such employer) was a debtor in a
case under title 11 of the United States Code,
or similar Federal or State law, and

“(IT) such employer (or any other person)
was subject to an indictment or conviction
resulting from business transactions related
to such case.

‘(iv) QUALIFIED PARTICIPANT.—For pur-
poses of clause (ii), the term ‘qualified par-
ticipant’ means any applicable individual
who was a participant in the cash or deferred
arrangement described in clause (i) on the
date that is 6 months before the filing of the
case described in clause (iii).

‘““(v)  TERMINATION.—This subparagraph
shall not apply to taxable years beginning
after December 31, 2009.”’

(b) SAVER’S CREDIT EXPANDED TO INCLUDE
CATCHUP CONTRIBUTIONS.—

(1) IN GENERAL.—Section 25B of the Inter-
nal Revenue Code of 1986 (relating to credit
for elective deferrals and IRA contributions
by certain individuals) is amended by redes-
ignating subsection (h) as subsection (i) and
by inserting after subsection (g) the fol-
lowing new subsection:

“(h) ADDITIONAL CREDIT FOR CERTAIN
CATCHUP CONTRIBUTIONS.—

‘(1) IN GENERAL.—In the case of an eligible
individual who is an applicable individual
under section 219(b)(5)(C) for any taxable
year, the amount of the credit allowable
under subsection (a) for the taxable year
shall be increased by 50 percent of so much of
the qualified retirement contributions (as
defined in section 219(e)) of the individual for
the taxable year as exceeds the deductible
amount for the taxable year under section
219(b)(5) (without regard to subparagraphs
(B) and (C) thereof).

‘‘(2) COORDINATION WITH OTHER CONTRIBU-
TIONS.—For purposes of this section—

““(A) any contribution to which this sub-
section applies shall not be taken into ac-
count in determining the amount of the
credit allowable under subsection (a) without
regard to this subsection, and

‘(B) in applying any reduction in qualified
retirement savings contributions under sub-
section (d)(2), the reduction shall be applied
first to qualified retirement savings con-
tributions other than contributions to which
this subsection applies.”.

(2) EXTENSION OF TERMINATION DATE FOR
CATCHUP CREDIT.—Section 25B(i) of such
Code, as redesignated by paragraph (1), is
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amended by inserting ‘‘(December 31, 2007, in
the case of the portion of the credit allowed
under subsection (h))’’ after ‘2006”’.

(¢c) EFFECTIVE DATE.—The amendments
made by this section shall apply to taxable
years beginning after December 31, 2004.

SEC. 706. INAPPLICABILITY OF RELIEF FROM FI-
DUCIARY LIABILITY DURING SUS-
PENSION OF ABILITY OF PARTICI-
PANT OR BENEFICIARY TO DIRECT
INVESTMENTS.

(a) IN GENERAL.—Section 404(c)(1) of the
Employee Retirement Income Security Act
of 1974 (29 U.S.C. 1104(c)(1)) is amended—

(1) by redesignating subparagraphs (A) and
(B) as clauses (i) and (ii), respectively, and
by inserting ‘‘(A)’’ after “‘(c)(1)”’,

(2) in subparagraph (A)(ii) (as redesignated
by paragraph (1)), by inserting before the pe-
riod the following: ¢, except that this clause
shall not apply in connection with such par-
ticipant or beneficiary for any blackout pe-
riod during which the ability of such partici-
pant or beneficiary to direct the investment
of the assets in his or her account is sus-
pended by a plan sponsor or fiduciary’’, and

(3) by adding at the end the following new
subparagraphs:

“(B)(i) If a person referred to in subpara-
graph (A)(ii) meets the requirements of this
title in connection with authorizing and im-
plementing the blackout period, any person
who is otherwise a fiduciary shall not be lia-
ble under this title for any loss occurring
during such period as a result of any exercise
by the participant or beneficiary of control
over assets in his or her account before the
period. Matters to be considered in deter-
mining whether such person has satisfied the
requirements of this title include, but are
not limited to, whether such person—

“(I) has considered the reasonableness of
the expected blackout period,

“(II) has provided the notice required
under section 101(i)(1), and

‘“(ITII) has acted in accordance with the re-
quirements of subsection (a) in determining
whether to enter into the blackout period.

‘“(ii) For purposes of this subsection, if a
blackout period arises in connection with a
change in the investment options offered
under the plan, a participant or beneficiary
shall be deemed to have exercised control
over the assets in his or her account prior to
the blackout period if, after notice of the
change in investment options is given to
such participant or beneficiary, assets in the
account of the participant or beneficiary are
transferred—

‘() to plan investment options in accord-
ance with the affirmative election of the par-
ticipant or beneficiary; or

“(IT) in the absence of such an election and
in the case in which fiduciary relief was pro-
vided under this subsection for the prior in-
vestment options, to plan investment op-
tions in the manner set forth in such notice.

‘“(C) For purposes of this paragraph, the
term ‘blackout period’ has the meaning
given such term by section 101(i)(7).”

(b) GUIDANCE.—Not later than 180 days
after the date of enactment of this Act, the
Secretary of Labor, in consultation with the
Secretary of the Treasury, shall issue in-
terim final regulations providing guidance,
including safe harbors, on how plan sponsors
or any other affected fiduciaries can satisfy
their fiduciary responsibilities during any
blackout period during which the ability of a
participant or beneficiary to direct the in-
vestment of assets in his or her individual
account is suspended.

(¢) EFFECTIVE DATE.—

(1) IN GENERAL.—The amendments made by
this section shall apply to plan years begin-
ning after December 31, 2005.

(2) SPECIAL RULE FOR COLLECTIVELY BAR-
GAINED AGREEMENTS.—In the case of a plan
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maintained pursuant to 1 or more collective
bargaining agreements between employee
representatives and 1 or more employers
ratified on or before the date of the enact-
ment of this Act, paragraph (1) shall be ap-
plied to benefits pursuant to, and individuals
covered by, any such agreement by sub-
stituting for ‘‘December 31, 2005’ the earlier
of—

(A) the later of—

(i) December 31, 2006, or

(ii) the date on which the last of such col-
lective bargaining agreements terminates
(determined without regard to any extension
thereof after such date of enactment), or

(B) December 31, 2007.

SEC. 707. INCREASE IN MAXIMUM BOND AMOUNT.

(a) IN GENERAL.—Section 412(a) of the Em-
ployee Retirement Income Security Act of
1974 (29 U.S.C. 1112) is amended by adding at
the end the following: ‘‘In the case of a plan
that holds employer securities (within the
meaning of section 407(d)(1)), this subsection
shall be applied by substituting ‘$1,000,000°
for ‘$500,000° each place it appears.”

(b) EFFECTIVE DATE.—The amendment
made by this section shall apply to plan
years beginning after December 31, 2005.

TITLE VIII-INFORMATION TO ASSIST

PENSION PLAN PARTICIPANTS
SEC. 801. DEFINED CONTRIBUTION PLANS RE-
QUIRED TO PROVIDE ADEQUATE IN-
VESTMENT EDUCATION TO PARTICI-
PANTS.

(a) ADEQUATE INVESTMENT EDUCATION.—

(1) IN GENERAL.—Section 101 of the Em-
ployee Retirement Income Security Act of
1974 (29 U.S.C. 1024), as amended by this Act,
is amended by redesignating subsection (n)
as subsection (o) and by inserting after sub-
section (m) the following:

“‘(n) BASIC INVESTMENT GUIDELINES.—

‘(1) IN GENERAL.—The administrator of an
individual account plan (other than a one-
participant retirement plan described in sub-
section (i)(8)(B)) shall furnish at least once
each year to each participant or beneficiary
who has the right to direct the investment of
assets in his or her account the model form
relating to Dbasic investment guidelines
which is described in paragraph (2).

*“(2) MODEL FORM.—

‘“(A) IN GENERAL.—The Secretary shall, in
consultation with the Secretary of Treasury,
develop and make available to individual ac-
count plans for distribution under paragraph
(1) a model form containing basic guidelines
for investing for retirement. Except as other-
wise provided by the Secretary, such guide-
lines shall include—

‘(i) information on the benefits of diver-
sification,

‘‘(ii) information on the essential dif-
ferences, in terms of risk and return, of pen-
sion plan investments, including stocks,
bonds, mutual funds, and money market in-
vestments,

¢“(iii) information on how an individual’s
pension plan investment allocations may dif-
fer depending on the individual’s age and
years to retirement and on other factors de-
termined by the Secretary,

‘“(iv) sources of information where individ-
uals may learn more about pension rights,
individual investing, and investment advice,
and

‘“(v) such other information related to indi-
vidual investing as the Secretary determines
appropriate.

“(B) CALCULATION INFORMATION.—The
model form under subparagraph (A) shall in-
clude addresses for Internet sites, and a
worksheet, which a participant or bene-
ficiary may use to calculate—

‘(i) the retirement age value of the par-
ticipant’s or Dbeneficiary’s nonforfeitable
pension benefits under the plan (expressed as



March 3, 2006

an annuity amount and determined by ref-
erence to varied historical annual rates of
return and annuity interest rates), and

‘(i) other important amounts relating to
retirement savings, including the amount
which a participant or beneficiary would be
required to save annually to provide a retire-
ment income equal to various percentages of
their current salary (adjusted for expected
growth prior to retirement).

The Secretary shall develop an Internet site
which an individual may use in making such
calculations and the address for such site
shall be included with the form.

“(C) PUBLIC COMMENT.—The Secretary of
Labor shall provide at least 90 days for pub-
lic comment before publishing final notice of
the model form.

“(3) RULES RELATING TO FORM AND STATE-
MENT.—The model form under paragraph
2)—

‘“(A) shall be written in a manner cal-
culated to be understood by the average plan
participant, and

‘“(B) may be delivered in written, elec-
tronic, or other appropriate form to the ex-
tent such form is reasonably accessible to
participants and beneficiaries.”

(2) ENFORCEMENT.—Section 502(c)(7) of such
Act (29 U.S.C. 1132(c)(7)), as amended by this
Act, is amended by striking ‘“‘or (1)’ and in-
serting *“, (1), or (n)”’.

(¢) EFFECTIVE DATE.—

(1) IN GENERAL.—The amendments made by
this section shall apply to plan years begin-
ning after December 31, 2006.

(2) SPECIAL RULE FOR COLLECTIVELY BAR-
GAINED AGREEMENTS.—In the case of a plan
maintained pursuant to 1 or more collective
bargaining agreements between employee
representatives and 1 or more employers
ratified on or before the date of the enact-
ment of this Act, paragraph (1) shall be ap-
plied to benefits pursuant to, and individuals
covered by, any such agreement by sub-
stituting for ‘‘December 31, 2006’ the earlier
of—

(A) the later of—

(i) December 31, 2007, or

(ii) the date on which the last of such col-
lective bargaining agreements terminates
(determined without regard to any extension
thereof after such date of enactment), or

(B) December 31, 2008.

SEC. 802. INDEPENDENT INVESTMENT ADVICE
PROVIDED TO PLAN PARTICIPANTS.

(a) IN GENERAL.—Section 404 of the Em-
ployee Retirement Income Security Act of
1974 (29 U.S.C. 1104) is amended by adding at
the end the following new subsection:

‘‘(e) INDEPENDENT INVESTMENT ADVISER.—

‘(1) IN GENERAL.—In the case of an indi-
vidual account plan which permits a plan
participant or beneficiary to direct the in-
vestment of the assets in his or her account,
if a plan sponsor or other person who is a fi-
duciary designates and monitors a qualified
investment adviser pursuant to the require-
ments of paragraph (3), such fiduciary—

‘“(A) shall be deemed to have satisfied the
requirements under this section for the pru-
dent designation and periodic review of an
investment adviser with whom the plan
sponsor or other person who is a fiduciary
enters into an arrangement for the provision
of advice referred to in section 3(21)(A)(ii),

‘(B) shall not be liable under this section
for any loss, or by reason of any breach, with
respect to the provision of investment advice
given by such adviser to any plan participant
or beneficiary, and

‘“(C) shall not be liable for any co-fiduciary
liability under subsections (a)(2) and (b) of
section 405 with respect to the provision of
investment advice given by such adviser to
any plan participant or beneficiary.

“‘(2) QUALIFIED INVESTMENT ADVISER.—
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‘‘(A) IN GENERAL.—For purposes of this sub-
section, the term ‘qualified investment ad-
viser’ means, with respect to a plan, a per-
son—

‘(i) who is a fiduciary of the plan by rea-
son of the provision of investment advice by
such person to a plan participant or bene-
ficiary;

““(ii) who—

‘“(I) is registered as an investment adviser
under the Investment Advisers Act of 1940 (156
U.S.C. 80b-1 et seq.),

““(II) is registered as an investment adviser
under the laws of the State in which such ad-
viser maintains the principal office and place
of business of such adviser, but only if such
State laws are consistent with section 203A
of the Investment Advisers Act of 1940 (15
U.S.C. 80b-3a),

‘“(III) is a bank or similar financial institu-
tion referred to in section 408(b)(4),

‘“(IV) is an insurance company qualified to
do business under the laws of a State, or

(V) is any other comparably qualified en-
tity which satisfies such criteria as the Sec-
retary determines appropriate, consistent
with the purposes of this subsection, and

‘“(iii) who meets the requirements of sub-
paragraph (B).

‘(B) ADVISER REQUIREMENTS.—The require-
ments of this subparagraph are met if every
individual employed (or otherwise com-
pensated) by a person described in subpara-
graph (A)(ii) who provides investment advice
on behalf of such person to any plan partici-
pant or beneficiary is—

‘(1) an individual described in subclause (I)
of subparagraph (A)(ii),

‘(i) an individual described in subclause
(IT) of subparagraph (A)(ii), but only if such
State has an examination requirement to
qualify for registration,

‘“(iii) registered as a broker or dealer under
the Securities Exchange Act of 1934 (15
U.S.C. 78a et seq.),

‘“(iv) a registered representative as de-
scribed in section 3(a)(18) of the Securities
Exchange Act of 1934 (15 U.S.C. 78c(a)(18)) or
section 202(a)(17) of the Investment Advisers
Act of 1940 (15 U.S.C. 80b-2(a)(17)), or

‘“(v) any other comparably qualified indi-
vidual who satisfies such criteria as the Sec-
retary determines appropriate, consistent
with the purposes of this subsection.

¢“(3) VERIFICATION REQUIREMENTS.—The re-
quirements of this paragraph are met if—

‘“(A) the plan sponsor or other person who
is a fiduciary in designating a qualified in-
vestment adviser receives at the time of the
designation, and annually thereafter, a writ-
ten verification from the qualified invest-
ment adviser that the investment adviser—

‘(1) is and remains a qualified investment
adviser,

‘(i) acknowledges that the investment ad-
viser is a fiduciary with respect to the plan
and is solely responsible for its investment
advice,

‘‘(iii) has reviewed the plan documents (in-
cluding investment options) and has deter-
mined that its relationship with the plan and
the investment advice provided to any plan
participant or beneficiary, including any fees
or other compensation it will receive, will
not constitute a violation of section 406,

“‘(iv) will, in providing investment advice
to any participant or beneficiary, consider
any employer securities or employer real
property allocated to his or her account, and

‘“(v) has the necessary insurance coverage
(as determined by the Secretary) for any
claim by any plan participant or beneficiary,

‘(B) the plan sponsor or other person who
is a fiduciary in designating a qualified in-
vestment adviser reviews the documents de-
scribed in paragraph (4) provided by such ad-
viser and determines that there is no mate-
rial reason not to enter into an arrangement
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for the provision of advice by such qualified
investment adviser, and

‘“(C) the plan sponsor or other person who
is a fiduciary in designating a qualified in-
vestment adviser, within 30 days of having
information brought to its attention that
the investment adviser is no longer qualified
or that a substantial number of plan partici-
pants or beneficiaries have raised concerns
about the services being provided by the in-
vestment adviser—

‘(i) investigates such information and con-
cerns, and

‘“(ii) determines that there is no material
reason not to continue the designation of the
adviser as a qualified investment adviser.

‘“(4) DOCUMENTATION.—A qualified invest-
ment adviser shall provide the following doc-
uments to the plan sponsor or other person
who is a fiduciary in designating the adviser:

‘‘(A) The contract with the plan sponsor or
other person who is a fiduciary for the serv-
ices to be provided by the investment adviser
to the plan participants and beneficiaries.

‘““(B) A disclosure as to any fees or other
compensation that will be received by the in-
vestment adviser for the provision of such
investment advice and as to any fees and
other compensation that will be received as
a result of a participant’s investment elec-
tion.

‘(C) The Uniform Application for Invest-
ment Adviser Registration as filed with the
Securities and Exchange Commission or a
substantially similar disclosure application
as determined by and filed with the Sec-
retary.

¢“(6) TREATMENT AS FIDUCIARY.—Any quali-
fied investment adviser that acknowledges it
is a fiduciary pursuant to paragraph (3)(A)(ii)
shall be deemed a fiduciary under this part
with respect to the provision of investment
advice to a plan participant or beneficiary.”’

(b) FIDUCIARY LIABILITY.—Section
404(c)(1)(B) of such Act is amended by insert-
ing ‘“‘(other than a qualified investment ad-
viser)”’ after ‘‘fiduciary”’.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply with respect
to investment advisers designated after the
date of the enactment of this Act.

SEC. 803. TREATMENT OF QUALIFIED RETIRE-
MENT PLANNING SERVICES.

(a) IN GENERAL.—Subsection (m) of section
132 of the Internal Revenue Code of 1986 (de-
fining qualified retirement services) is
amended by adding at the end the following
new paragraph:

‘“(4) NO CONSTRUCTIVE RECEIPT.—

‘“(A) IN GENERAL.—No amount shall be in-
cluded in the gross income of any employee
solely because the employee may choose be-
tween any qualified retirement planning
services provided by an eligible investment
advisor and compensation which would oth-
erwise be includible in the gross income of
such employee. The preceding sentence shall
apply to highly compensated employees only
if the choice described in such sentence is
available on substantially the same terms to
each member of the group of employees nor-
mally provided education and information
regarding the employer’s qualified employer
plan.

‘(B) LIMITATION.—The maximum amount
which may be excluded under subparagraph
(A) with respect to any employee for any
taxable year shall not exceed $1,000.

“(C) ELIGIBLE INVESTMENT ADVISER.—For
purposes of this paragraph, the term ‘eligible
investment adviser’ means, with respect to a
plan, a person—

‘(i) who—

‘(1) is registered as an investment adviser
under the Investment Advisers Act of 1940 (15
U.S.C. 80b-1 et seq.),
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“(I1) is registered as an investment adviser
under the laws of the State in which such ad-
viser maintains the principal office and place
of business of such adviser, but only if such
State laws are consistent with section 203A
of the Investment Advisers Act of 1940 (15
U.S.C. 80b-3a),

‘“(III) is a bank or similar financial institu-
tion referred to in section 408(b)(4),

“(IV) is an insurance company qualified to
do business under the laws of a State, or

(V) is any other comparably qualified en-
tity which satisfies such criteria as the Sec-
retary determines appropriate, consistent
with the purposes of this subsection, and

‘(i) who meets the requirements of sub-
paragraph (D).

‘(D) ADVISER REQUIREMENTS.—The require-
ments of this subparagraph are met if every
individual employed (or otherwise com-
pensated) by a person described in subpara-
graph (C)(i) who provides investment advice
on behalf of such person to any plan partici-
pant or beneficiary is—

‘(1) an individual described in subclause (I)
of subparagraph (C)(@i),

‘(i) an individual described in subclause
(IT) of subparagraph (C)(i), but only if such
State has an examination requirement to
qualify for registration,

‘‘(iii) registered as a broker or dealer under
the Securities Exchange Act of 1934 (156
U.S.C. 78a et seq.),

“‘(iv) a registered representative as de-
scribed in section 3(a)(18) of the Securities
Exchange Act of 1934 (15 U.S.C. 78c(a)(18)) or
section 202(a)(17) of the Investment Advisers
Act of 1940 (15 U.S.C. 80b-2(a)(17)), or

‘“(v) any other comparably qualified indi-
vidual who satisfies such criteria as the Sec-
retary determines appropriate, consistent
with the purposes of this paragraph.

‘“‘(E) TERMINATION.—This paragraph shall
not apply to taxable years beginning after
December 31, 2010.”".

(b) CONFORMING AMENDMENTS.—

(1) Section 403(b)(3)(B) of such Code is
amended by inserting 132(m)(4),” after
©132(£)(4),”.

(2) Section 414(s)(2) of such Code is amend-
ed by inserting “132(m)(4),” after 132(f)(4),”.

(3) Section 415(¢)(3)(D)(@di) of such Code is
amended by inserting ‘132(m)4),” after
<132(£)(4),”".

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to taxable
years beginning after December 31, 2005.

SEC. 804. INCREASE IN PENALTIES FOR COER-
CIVE INTERFERENCE WITH EXER-
CISE OF ERISA RIGHTS.

(a) IN GENERAL.—Section 511 of the Em-
ployment Retirement Income Security Act
of 1974 (29 U.S.C. 1141) is amended—

(1) by striking °$10,000” and
°$100,000°, and

(2) by striking ‘“‘one year’” and inserting
10 years’.

(b) EFFECTIVE DATE.—The amendments
made by this section shall apply to viola-
tions occurring on and after the date of the
enactment of this Act.

SEC. 805. ADMINISTRATIVE PROVISION.

The Secretary of the Treasury shall have
the authority to prescribe rules applicable to
the statements required under sections 101(j)
and 101(m) of the Employee Retirement In-
come Security Act of 1974 (as added by this
Act).

TITLE IX—PROVISIONS RELATING TO
SPOUSAL PENSION PROTECTION
SEC. 901. REGULATIONS ON TIME AND ORDER OF
ISSUANCE OF DOMESTIC RELATIONS
ORDERS.

Not later than 1 year after the date of the
enactment of this Act, the Secretary of
Labor shall issue regulations under section
206(d)(3) of the Employee Retirement Secu-

inserting
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rity Act of 1974 and section 414(p) of the In-
ternal Revenue Code of 1986 which clarify
that—

(1) a domestic relations order otherwise
meeting the requirements to be a qualified
domestic relations order, including the re-
quirements of section 206(d)(3)(D) of such Act
and section 414(p)(3) of such Code, shall not
fail to be treated as a qualified domestic re-
lations order solely because—

(A) the order is issued after, or revises, an-
other domestic relations order or qualified
domestic relations order; or

(B) of the time at which it is issued; and

(2) any order described in paragraph (1)
shall be subject to the same requirements
and protections which apply to qualified do-
mestic relations orders, including the provi-
sions of section 206(d)(3)(H) of such Act and
section 414(p)(7) of such Code.

SEC. 902. ENTITLEMENT OF DIVORCED SPOUSES
TO RAILROAD RETIREMENT ANNU-
ITIES INDEPENDENT OF ACTUAL EN-
TITLEMENT OF EMPLOYEE.

(a) IN GENERAL.—Section 2 of the Railroad
Retirement Act of 1974 (45 U.S.C. 23la) is
amended—

(1) in subsection (c¢)(4)(i), by striking ‘‘(A)
is entitled to an annuity under subsection
(a)(1) and (B)”’; and

(2) in subsection (e)(b), by striking ‘‘or di-
vorced wife’” the second place it appears.

(b) EFFECTIVE DATE.—The amendments
made by this section shall take effect 1 year
after the date of the enactment of this Act.
SEC. 903. EXTENSION OF TIER II RAILROAD RE-

TIREMENT BENEFITS TO SURVIVING
FORMER SPOUSES PURSUANT TO DI-
VORCE AGREEMENTS.

(a) IN GENERAL.—Section 5 of the Railroad
Retirement Act of 1974 (45 U.S.C. 231d) is
amended by adding at the end the following:

‘“(d) Notwithstanding any other provision
of law, the payment of any portion of an an-
nuity computed under section 3(b) to a sur-
viving former spouse in accordance with a
court decree of divorce, annulment, or legal
separation or the terms of any court-ap-
proved property settlement incident to any
such court decree shall not be terminated
upon the death of the individual who per-
formed the service with respect to which
such annuity is so computed unless such ter-
mination is otherwise required by the terms
of such court decree.”

(b) EFFECTIVE DATE.—The amendment
made by this section shall take effect 1 year
after the date of the enactment of this Act.
SEC. 904. REQUIREMENT FOR ADDITIONAL SUR-

VIVOR ANNUITY OPTION.

(a) AMENDMENTS TO INTERNAL REVENUE
CODE.—

(1) ELECTION OF SURVIVOR ANNUITY.—Sec-
tion 417(a)(1)(A) of the Internal Revenue
Code of 1986 is amended—

(A) in clause (i), by striking ¢, and’’ and in-
serting a comma;

(B) by redesignating clause (ii) as clause
(iii); and

(C) by inserting after clause (i) the fol-
lowing:

‘(i) if the participant elects a waiver
under clause (i), may elect the qualified op-
tional survivor annuity at any time during
the applicable election period, and”.

(2) DEFINITION.—Section 417 of such Code is
amended by adding at the end the following:

‘(g) DEFINITION OF QUALIFIED OPTIONAL
SURVIVOR ANNUITY.—

‘(1) IN GENERAL.—For purposes of this sec-
tion, the term ‘qualified optional survivor
annuity’ means an annuity—

‘“(A) for the life of the participant with a
survivor annuity for the life of the spouse
which is equal to the applicable percentage
of the amount of the annuity which is pay-
able during the joint lives of the participant
and the spouse, and
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‘“(B) which is the actuarial equivalent of a
single annuity for the life of the participant.
Such term also includes any annuity in a
form having the effect of an annuity de-
scribed in the preceding sentence.

‘“(2) APPLICABLE PERCENTAGE.—

‘““(A) IN GENERAL.—For purposes of para-
graph (1), if the survivor annuity percent-
age—

‘(i) is less than 75 percent, the applicable
percentage is 75 percent, and

‘‘(ii) is greater than or equal to 75 percent,
the applicable percentage is 50 percent.

‘(B) SURVIVOR ANNUITY PERCENTAGE.—For
purposes of subparagraph (A), the term ‘sur-
vivor annuity percentage’ means the per-
centage which the survivor annuity under
the plan’s qualified joint and survivor annu-
ity bears to the annuity payable during the
joint lives of the participant and the
spouse.”’.

(3) NoTICE.—Section 417(a)(3)(A)(i) of such
Code is amended by inserting ‘‘and of the
qualified optional survivor annuity’ after
“annuity”’.

(b) AMENDMENTS TO ERISA.—

(1) ELECTION OF SURVIVOR ANNUITY.—Sec-
tion 205(c)(1)(A) of the Employee Retirement
Income Security Act of 197 (29 U.S.C.
1055(c)(1)(A)) is amended—

(A) in clause (i), by striking *‘, and” and in-
serting a comma;

(B) by redesignating clause (ii) as clause
(iii); and

(C) by inserting after clause (i) the fol-
lowing:

‘‘(ii) if the participant elects a waiver
under clause (i), may elect the qualified op-
tional survivor annuity at any time during
the applicable election period, and”.

(2) DEFINITION.—Section 205(d) of such Act
(29 U.S.C. 1055(d)) is amended—

(A) by inserting ‘(1) after *“‘(d)’’;

(B) by redesignating paragraphs (1) and (2)
as subparagraphs (A) and (B), respectively;
and

(C) by adding at the end the following:

“(2)(A) For purposes of this section, the
term ‘qualified optional survivor annuity’
means an annuity—

“(i) for the life of the participant with a
survivor annuity for the life of the spouse
which is equal to the applicable percentage
of the amount of the annuity which is pay-
able during the joint lives of the participant
and the spouse, and

¢“(ii) which is the actuarial equivalent of a
single annuity for the life of the participant.
Such term also includes any annuity in a
form having the effect of an annuity de-
scribed in the preceding sentence.

“(B)(1) For purposes of subparagraph (A), if
the survivor annuity percentage—

“(I) is less than 75 percent, the applicable
percentage is 75 percent, and

“(II) is greater than or equal to 75 percent,
the applicable percentage is 50 percent.

‘(ii) For purposes of clause (i), the term
‘survivor annuity percentage’ means the per-
centage which the survivor annuity under
the plan’s qualified joint and survivor annu-
ity bears to the annuity payable during the
joint lives of the participant and the
spouse.”’.

(3) NOTICE.—Section 205(c)(3)(A)(i) of such
Act (29 U.S.C. 1055(c)(3)(A)(1)) is amended by
inserting ‘‘and of the qualified optional sur-
vivor annuity’ after ‘“‘annuity’’.

(¢) EFFECTIVE DATES.—

(1) IN GENERAL.—The amendments made by
this section shall apply to plan years begin-
ning after December 31, 2005.

(2) SPECIAL RULE FOR COLLECTIVELY BAR-
GAINED PLANS.—In the case of a plan main-
tained pursuant to 1 or more collective bar-
gaining agreements between employee rep-
resentatives and 1 or more employers rati-
fied on or before the date of the enactment of
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this Act, the amendments made by this sec-
tion shall apply to the first plan year begin-
ning on or after the earlier of—

(A) the later of—

(i) January 1, 2006, or

(ii) the date on which the last of such col-
lective bargaining agreements terminates
(determined without regard to any extension
thereof after the date of enactment of this
Act), or

(B) January 1, 2007.

TITLE X—IMPROVEMENTS IN
PORTABILITY AND DISTRIBUTION RULES
SEC. 1001. CLARIFICATIONS REGARDING PUR-
CHASE OF PERMISSIVE SERVICE

CREDIT.

(a) IN GENERAL.—Section 415(n) of the In-
ternal Revenue Code of 1986 (relating to spe-
cial rules for the purchase of permissive
service credit) is amended—

(1) by striking ‘‘an employee’ in paragraph
(1) and inserting ‘‘a participant’’, and

(2) by adding at the end of paragraph (3)(A)

the following new flush sentence:
“Such term may include service credit for
periods for which there is no performance of
service, and notwithstanding clause (ii), may
include service credited in order to provide
an increased benefit for service credit which
a participant is receiving under the plan.”

(b) SPECIAL RULES FOR TRUSTEE-TO-TRUST-
EE TRANSFERS.—Section 415(n)(3) of such
Code is amended by adding at the end the
following new subparagraph:

‘(D) SPECIAL RULES FOR TRUSTEE-TO-TRUST-
EE TRANSFERS.—In the case of a trustee-to-
trustee transfer to which section
403(b)(13)(A) or 457(e)(17)(A) applies (without
regard to whether the transfer is made be-
tween plans maintained by the same em-
ployer)—

‘(i) the limitations of subparagraph (B)
shall not apply in determining whether the
transfer is for the purchase of permissive
service credit, and

‘(i) the distribution rules applicable
under this title to the defined benefit gov-
ernmental plan to which any amounts are so
transferred shall apply to such amounts and
any benefits attributable to such amounts.”.

() NONQUALIFIED SERVICE.—Section
415(n)(3) of such Code is amended—

(1) by striking ‘‘permissive service credit
attributable to nonqualified service” each
place it appears in subparagraph (B) and in-
serting ‘‘nonqualified service credit”’,

(2) by striking so much of subparagraph (C)
as precedes clause (i) and inserting:

¢(C) NONQUALIFIED SERVICE CREDIT.—For
purposes of subparagraph (B), the term ‘non-
qualified service credit’ means permissive
service credit other than that allowed with
respect to—"’, and

(3) by striking ‘‘elementary or secondary
education (through grade 12), as determined
under State law’ and inserting ‘‘elementary
or secondary education (through grade 12), or
a comparable level of education, as deter-
mined under the applicable law of the juris-
diction in which the service was performed”’.

(d) EFFECTIVE DATES.—

(1) IN GENERAL.—The amendments made by
subsections (a) and (c) shall take effect as if
included in the amendments made by section
1526 of the Taxpayer Relief Act of 1997.

(2) SUBSECTION (b).—The amendments made
by subsection (b) shall take effect as if in-
cluded in the amendments made by section
647 of the Economic Growth and Tax Relief
Reconciliation Act of 2001.

SEC. 1002. ALLOW ROLLOVER OF AFTER-TAX
AMOUNTS IN ANNUITY CONTRACTS.

(a) IN GENERAL.—Subparagraph (A) of sec-
tion 402(c)(2) (relating to the maximum
amount which may be rolled over) is amend-
ed—

(1) by striking ‘‘which is part of a plan
which is a defined contribution plan and
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which agrees to separately account’ and in-

serting ‘‘or to an annuity contract described

in section 403(b) and such trust or contract
provides for separate accounting’’; and

(2) by inserting ‘‘(and earnings thereon)’”’
after ‘‘so transferred”.

(b) EFFECTIVE DATE.—The amendment
made by subsection (a) shall apply to taxable
years beginning after December 31, 2005.

SEC. 1003. CLARIFICATION OF MINIMUM DIS-
TRIBUTION RULES FOR GOVERN-
MENTAL PLANS.

The Secretary of the Treasury shall issue
regulations under which a governmental
plan (as defined in section 414(d) of the Inter-
nal Revenue Code of 1986) shall, for all years
to which section 401(a)(9) of such Code ap-
plies to such plan, be treated as having com-
plied with such section 401(a)(9) if such plan
complies with a reasonable good faith inter-
pretation of such section 401(a)(9).

SEC. 1004. WAIVER OF 10 PERCENT EARLY WITH-
DRAWAL PENALTY TAX ON CERTAIN
DISTRIBUTIONS OF PENSION PLANS
FOR PUBLIC SAFETY EMPLOYEES.

(a) IN GENERAL.—Section 72(t) of the Inter-
nal Revenue Code of 1986 (relating to sub-
section not to apply to certain distributions)
is amended by adding at the end the fol-
lowing new paragraph:

€(10) DISTRIBUTIONS TO QUALIFIED PUBLIC
SAFETY EMPLOYEES IN  GOVERNMENTAL
PLANS.—

‘“(A) IN GENERAL.—In the case of a distribu-
tion to a qualified public safety employee
from a governmental plan (within the mean-
ing of section 414(d)) which is a defined ben-
efit plan, paragraph (2)(A)(v) shall be applied
by substituting ‘age 50’ for ‘age 55°.

“(B) QUALIFIED PUBLIC SAFETY EMPLOYEE.—
For purposes of this paragraph, the term
‘qualified public safety employee’ means any
employee of a State or political subdivision
of a State who provides police protection,
firefighting services, or emergency medical
services for any area within the jurisdiction
of such State or political subdivision.”

(b) EFFECTIVE DATE.—The amendment
made by this section shall apply to distribu-
tions after the date of the enactment of this
Act.

SEC. 1005. ALLOW ROLLOVERS BY NONSPOUSE
BENEFICIARIES OF CERTAIN RE-
TIREMENT PLAN DISTRIBUTIONS.

(a) IN GENERAL.—

(1) QUALIFIED PLANS.—Section 402(c) of the
Internal Revenue Code of 1986 (relating to
rollovers from exempt trusts) is amended by
adding at the end the following new para-
graph:

‘(11) DISTRIBUTIONS TO INHERITED INDI-
VIDUAL RETIREMENT PLAN OF NONSPOUSE BEN-
EFICIARY.—

‘“(A) IN GENERAL.—If, with respect to any
portion of a distribution from an eligible re-
tirement plan of a deceased employee, a di-
rect trustee-to-trustee transfer is made to an
individual vretirement plan described in
clause (i) or (ii) of paragraph (8)(B) estab-
lished for the purposes of receiving the dis-
tribution on behalf of an individual who is a
designated beneficiary (as defined by section
401(a)(9)(E)) of the employee and who is not
the surviving spouse of the employee—

‘(i) the transfer shall be treated as an eli-
gible rollover distribution for purposes of
this subsection,

‘“(i1) the individual retirement plan shall
be treated as an inherited individual retire-
ment account or individual retirement annu-
ity (within the meaning of section
408(d)(3)(C)) for purposes of this title, and

‘“(iii) section 401(a)(9)(B) (other than clause
(iv) thereof) shall apply to such plan.

‘(B) CERTAIN TRUSTS TREATED AS BENE-
FICIARIES.—For purposes of this paragraph,
to the extent provided in rules prescribed by
the Secretary, a trust maintained for the
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benefit of one or more designated bene-
ficiaries shall be treated in the same manner
as a designated beneficiary.”.

(2) SECTION 403(a) PLANS.—Subparagraph
(B) of section 403(a)(4) of such Code (relating
to rollover amounts) is amended by striking
“and (9)”’ and inserting ‘‘, (9), and (11)”".

(3) SECTION 403(b) PLANS.—Subparagraph
(B) of section 403(b)(8) of such Code (relating
to rollover amounts) is amended by striking
“and (9)” and inserting *‘, (9), and (11)”.

(4) SECTION 457 PLANS.—Subparagraph (B) of
section 457(e)(16) of such Code (relating to
rollover amounts) is amended by striking
“and (9)” and inserting *‘, (9), and (11)”.

(b) EFFECTIVE DATE.—The amendments
made by this section shall apply to distribu-
tions after December 31, 2005.

SEC. 1006. FASTER VESTING OF EMPLOYER NON-
ELECTIVE CONTRIBUTIONS.

(a) AMENDMENTS TO THE INTERNAL REVENUE
CODE OF 1986.—

(1) IN GENERAL.—Paragraph (2) of section
411(a) of the Internal Revenue Code of 1986
(relating to employer contributions) is
amended to read as follows:

*“(2) EMPLOYER CONTRIBUTIONS.—

‘“(A) DEFINED BENEFIT PLANS.—

‘(i) IN GENERAL.—In the case of a defined
benefit plan, a plan satisfies the require-
ments of this paragraph if it satisfies the re-
quirements of clause (ii) or (iii).

‘‘(ii) 5-YEAR VESTING.—A plan satisfies the
requirements of this clause if an employee
who has completed at least 5 years of service
has a nonforfeitable right to 100 percent of
the employee’s accrued benefit derived from
employer contributions.

‘‘(iii) 3 TO 7 YEAR VESTING.—A plan satisfies
the requirements of this clause if an em-
ployee has a nonforfeitable right to a per-
centage of the employee’s accrued benefit de-
rived from employer contributions deter-
mined under the following table:

The nonforfeitable
percentage is:

“Years of service:

*(B) DEFINED CONTRIBUTION PLANS.—

‘(i) IN GENERAL.—In the case of a defined
contribution plan, a plan satisfies the re-
quirements of this paragraph if it satisfies
the requirements of clause (ii) or (iii).

‘‘(ii) 3-YEAR VESTING.—A plan satisfies the
requirements of this clause if an employee
who has completed at least 3 years of service
has a nonforfeitable right to 100 percent of
the employee’s accrued benefit derived from
employer contributions.

‘‘(iii) 2 TO 6 YEAR VESTING.—A plan satisfies
the requirements of this clause if an em-
ployee has a nonforfeitable right to a per-
centage of the employee’s accrued benefit de-
rived from employer contributions deter-
mined under the following table:

The nonforfeitable
percentage is:

20

40

60

80
100.”.

(2) CONFORMING AMENDMENT.—Section
411(a) of such Code (relating to general rule
for minimum vesting standards) is amended
by striking paragraph (12).

(b) AMENDMENTS TO THE EMPLOYEE RETIRE-
MENT INCOME SECURITY ACT OF 1974.—

(1) IN GENERAL.—Paragraph (2) of section
203(a) of the Employee Retirement Income
Security Act of 1974 (29 U.S.C. 1053(a)(2)) is
amended to read as follows:

“(2)(A)(A) In the case of a defined benefit
plan, a plan satisfies the requirements of

“Years of service:
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this paragraph if it satisfies the require-
ments of clause (ii) or (iii).

“(ii) A plan satisfies the requirements of
this clause if an employee who has com-
pleted at least 5 years of service has a non-
forfeitable right to 100 percent of the em-
ployee’s accrued benefit derived from em-
ployer contributions.

‘‘(iii) A plan satisfies the requirements of
this clause if an employee has a nonforfeit-
able right to a percentage of the employee’s
accrued benefit derived from employer con-
tributions determined under the following
table:

The nonforfeitable
percentage is:

“Years of service:

“(B)(1) In the case of an individual account
plan, a plan satisfies the requirements of
this paragraph if it satisfies the require-
ments of clause (ii) or (iii).

‘“(ii) A plan satisfies the requirements of
this clause if an employee who has com-
pleted at least 3 years of service has a non-
forfeitable right to 100 percent of the em-
ployee’s accrued benefit derived from em-
ployer contributions.

‘“(iii) A plan satisfies the requirements of
this clause if an employee has a nonforfeit-
able right to a percentage of the employee’s
accrued benefit derived from employer con-
tributions determined under the following
table:

The nonforfeitable
percentage is:

20

40

60

80
100.”.

2) CONFORMING AMENDMENT.—Section
203(a) of such Act is amended by striking
paragraph (4).

(¢) EFFECTIVE DATES.—

(1) IN GENERAL.—Except as provided in
paragraphs (2) and (4), the amendments made
by this section shall apply to contributions
for plan years beginning after December 31,
2005.

(2) COLLECTIVE BARGAINING AGREEMENTS.—
In the case of a plan maintained pursuant to
one or more collective bargaining agree-
ments between employee representatives and
one or more employers ratified before the
date of the enactment of this Act, the
amendments made by this section shall not
apply to contributions on behalf of employ-
ees covered by any such agreement for plan
years beginning before the earlier of—

(A) the later of—

(i) the date on which the last of such col-
lective bargaining agreements terminates
(determined without regard to any extension
thereof on or after such date of the enact-
ment); or

(ii) January 1, 2006; or

(B) January 1, 2008.

(3) SERVICE REQUIRED.—With respect to any
plan, the amendments made by this section
shall not apply to any employee before the
date that such employee has 1 hour of serv-
ice under such plan in any plan year to
which the amendments made by this section
apply.

(4) SPECIAL RULE FOR STOCK OWNERSHIP
PLANS.—Notwithstanding paragraph (1) or
(2), in the case of an employee stock owner-
ship plan (as defined in section 4975(e)(7) of
the Internal Revenue Code of 1986) which had
outstanding on September 26, 2005, a loan in-
curred for the purpose of acquiring quali-
fying employer securities (as defined in sec-
tion 4975(e)(8) of such Code), the amendments

“Years of service:
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made by this section shall not apply to any
plan year beginning before the earlier of—

(A) the date on which the loan is fully re-
paid, or

(B) the date on which the loan was, as of
September 26, 2005, scheduled to be fully re-
paid.

SEC. 1007. ALLOW DIRECT ROLLOVERS FROM RE-
TIREMENT PLANS TO ROTH IRAS.

(a) IN GENERAL.—Subsection (e) of section
408A of the Internal Revenue Code of 1986
(defining qualified rollover contribution) is
amended to read as follows:

““(e) QUALIFIED ROLLOVER CONTRIBUTION.—
For purposes of this section, the term ‘quali-
fied rollover contribution’ means a rollover
contribution—

‘(1) to a Roth IRA from another such ac-
count,

‘“(2) from an eligible retirement plan, but
only if—

““(A) in the case of an individual retire-
ment plan, such rollover contribution meets
the requirements of section 408(d)(3), and

‘“(B) in the case of any eligible retirement

plan (as defined in section 402(c)(8)(B) other
than clauses (i) and (ii) thereof), such roll-
over contribution meets the requirements of
section 402(c), 403(b)(8), or 457(e)(16), as appli-
cable.
For purposes of section 408(d)(3)(B), there
shall be disregarded any qualified rollover
contribution from an individual retirement
plan (other than a Roth IRA) to a Roth
IRA.”

(b) CONFORMING AMENDMENTS.—

(1) Section 408A(c)(3)(B) of such Code is
amended—

(A) in the text by striking ‘‘individual re-
tirement plan’ and inserting ‘‘an eligible re-
tirement plan (as defined by section
402(c)(8)(B))”’, and

(B) in the heading by striking “IRA” and
inserting ‘‘ELIGIBLE RETIREMENT PLAN"’.

(2) Section 408A(d)(3) of such Code is
amended—

(A) in subparagraph (A), by striking ‘‘sec-
tion 408(d)(3)” inserting ‘‘sections 402(c),
403(b)(8), 408(d)(3), and 457(e)(16)"’,

(B) in subparagraph (B), by striking ‘‘indi-
vidual retirement plan’ and inserting ‘‘eligi-
ble retirement plan (as defined by section
402(c)(8)(B))”’,

(C) in subparagraph (D), by inserting ‘‘or
6047 after ‘‘408(i)”’,

(D) in subparagraph (D), by striking ‘‘or
both” and inserting ‘‘persons subject to sec-
tion 6047(d)(1), or all of the foregoing per-
sons’’, and

(E) in the heading, by striking “IRA” and
inserting ““ELIGIBLE RETIREMENT PLAN’’.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to distribu-
tions after December 31, 2005.

SEC. 1008. ELIMINATION OF HIGHER PENALTY ON
CERTAIN SIMPLE PLAN DISTRIBU-
TIONS.

(a) IN GENERAL.—Subsection (t) of section
72 of the Internal Revenue Code of 1986 (re-
lating to 10-percent additional tax on early
distributions from qualified retirement
plans), as amended by section 1004, is amend-
ed by striking paragraph (6) and redesig-
nating paragraphs (7), (8), (9), and (10) as
paragraphs (6), (7), (8), and (9), respectively.

(b) CONFORMING AMENDMENTS.—

(1) Section 72(t)(2)(E) of such Code is
amended by striking ‘‘paragraph (7)”’ and in-
serting ‘‘paragraph (6)”.

(2) Section 72(t)(2)(F) of such Code is
amended by striking ‘‘paragraph (8)’ and in-
serting ‘‘paragraph (7).

(3) Section 408(d)(3)(G) of such Code is
amended by striking ‘‘applies’ and inserting
‘‘applied on the day before the date of the en-
actment of the Pension Security and Trans-
parency Act of 2005)”".
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(4) Section 457(a)(2) of such Code is amend-
ed by striking ‘‘section T72(t)(9)”’ and insert-
ing ‘‘section 72(t)(8)”.

(¢) EFFECTIVE DATE.—The amendments
made by this section shall apply to years be-
ginning after December 31, 2005.

SEC. 1009. SIMPLE PLAN PORTABILITY.

(a) REPEAL OF LIMITATION.—Paragraph (3)
of section 408(d) of the Internal Revenue
Code of 1986 (relating to rollover contribu-
tions), as amended by this Act, is amended
by striking subparagraph (G) and redesig-
nating subparagraphs (H) and (I) as subpara-
graphs (G) and (H), respectively.

(b) EFFECTIVE DATE.—The amendment
made by this section shall apply to years be-
ginning after December 31, 2005.

SEC. 1010. ELIGIBILITY FOR PARTICIPATION IN
RETIREMENT PLANS.

An individual shall not be precluded from
participating in an eligible deferred com-
pensation plan by reason of having received
a distribution under section 457(e)(9) of the
Internal Revenue Code of 1986, as in effect
prior to the enactment of the Small Business
Job Protection Act of 1996.

SEC. 1011. TRANSFERS TO THE PBGC.

(a) MANDATORY DISTRIBUTIONS TO PBGC.—
Clause (i) of section 401(a)(31)(B) of the Inter-
nal Revenue Code of 1986 (relating to general
rule for certain mandatory distributions) is
amended by inserting ‘‘to the Pension Ben-
efit Guaranty Corporation in accordance
with section 4050(e) of the Employee Retire-
ment Income Security Act of 1974 or” after
“such transfer’.

(b) TAX TREATMENT OF DISTRIBUTIONS.—
Subparagraph (B) of section 401(a)(31) of such
Code is amended by adding at the end the
following new clause:

¢“(iii) INCOME TAX TREATMENT OF TRANSFERS
TO PBGC.—For purposes of determining the
income tax treatment relating to transfers
to the Pension Benefit Guaranty Corporation
under clause (i)—

“(I) the transfer of amounts to the Pension
Benefit Guaranty Corporation pursuant to
clause (i) shall be treated as a transfer to an
individual retirement plan under such
clause, and

““(IT) the distribution of such amounts from
the Pension Benefit Guaranty Corporation
shall be treated as a distribution from an in-
dividual retirement plan.”.

() MISSING PARTICIPANTS AND BENE-
FICIARIES.—Section 4050 of the Employee Re-
tirement Income Security Act of 1974 (29
U.S.C. 1350), as amended by section 1012, is
amended by redesignating subsection (e) as
subsection (g) and by inserting after sub-
section (d) the following new subsections:

“‘(e) INVOLUNTARY CASHOUTS.—

‘(1) PAYMENT BY THE CORPORATION.—If ben-
efits under a plan described in paragraph (3)
were transferred to the corporation under
section 401(a)(31)(B) of the Internal Revenue
Code of 1986, the corporation shall, upon ap-
plication filed by the participant or bene-
ficiary with the corporation in such form
and manner as may be prescribed in regula-
tions of the corporation, pay to the partici-
pant or beneficiary the amount transferred
(or the appropriate survivor benefit) either—

““(A) in a single sum (plus interest), or

‘“(B) in such other form as is specified in
regulations of the corporation.

¢“(2) INFORMATION TO THE CORPORATION.—T0
the extent provided in regulations, the plan
administrator of a plan described in para-
graph (3) shall, upon a transfer of benefits to
the corporation under section 401(a)(31)(B) of
such Code, provide the corporation informa-
tion with respect to benefits of the partici-
pant or beneficiary so transferred.

‘(3) PLANS DESCRIBED.—A plan is described
in this paragraph if the plan is a pension
plan (within the meaning of section 3(2))—
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““(A) which provides for mandatory dis-
tributions under section 401(a)(31)(B) of the
Internal Revenue Code of 1986, and

‘(B) which is not a plan described in para-
graphs (2) through (11) of section 4021(b).

‘(4) CERTAIN PROVISIONS NOT TO APPLY.—
Subsections (a)(1) and (a)(3) shall not apply
to a plan described in paragraph (3).

“(f) AUTHORITY To CHARGE FEE.—The cor-
poration may charge a reasonable fee for
costs incurred in connection with the trans-
fer and management of amounts transferred
to the corporation under this section. Such
fee may be imposed on the transferor and
may be deducted from amounts so trans-
ferred.”.

(d) EFFECTIVE DATES.—

(1) INTERNAL REVENUE CODE PROVISIONS.—
The amendments made by subsections (a)
and (b) shall take effect as if included in the
amendments made by section 657 of the Eco-
nomic Growth and Tax Relief Reconciliation
Act of 2001.

(2) EMPLOYEE RETIREMENT INCOME SECURITY
ACT OF 1974 PROVISIONS.—The amendments
made by subsection (c) shall apply to dis-
tributions made after final regulations im-
plementing subsections (e) and (f) of section
4050 of the Employee Retirement Income Se-
curity Act of 1974 (as added by subsection (c))
are prescribed.

(3) REGULATIONS.—The Pension Benefit
Guaranty Corporation shall issue regulations
necessary to carry out the amendments
made by subsection (c) not later than De-
cember 31, 2006.

SEC. 1012. MISSING PARTICIPANTS.

(a) IN GENERAL.—Section 4050 of the Em-
ployee Retirement Income Security Act of
1974 (29 U.S.C. 1350) is amended by redesig-
nating subsection (c) as subsection (e) and by
inserting after subsection (b) the following
new subsections:

“‘(c) MULTIEMPLOYER PLANS.—The corpora-
tion shall prescribe rules similar to the rules
in subsection (a) for multiemployer plans
covered by this title that terminate under
section 4041A.

“(d) PLANS NOT OTHERWISE SUBJECT TO
TITLE.—

(1) TRANSFER TO CORPORATION.—The plan
administrator of a plan described in para-
graph (4) may elect to transfer a missing par-
ticipant’s benefits to the corporation upon
termination of the plan.

¢“(2) INFORMATION TO THE CORPORATION.—To
the extent provided in regulations, the plan
administrator of a plan described in para-
graph (4) shall, upon termination of the plan,
provide the corporation information with re-
spect to benefits of a missing participant if
the plan transfers such benefits—

““(A) to the corporation, or

“(B) to an entity other than the corpora-
tion or a plan described in paragraph
(4)(B)(ii).

¢(3) PAYMENT BY THE CORPORATION.—If ben-
efits of a missing participant were trans-
ferred to the corporation under paragraph
(1), the corporation shall, upon location of
the participant or beneficiary, pay to the
participant or beneficiary the amount trans-
ferred (or the appropriate survivor benefit)
either—

“(A) in a single sum (plus interest), or

‘“(B) in such other form as is specified in
regulations of the corporation.

‘‘(4) PLANS DESCRIBED.—A plan is described
in this paragraph if—

‘“(A) the plan is a pension plan (within the
meaning of section 3(2))—

‘(i) to which the provisions of this section
do not apply (without regard to this sub-
section), and

‘‘(ii) which is not a plan described in para-
graphs (2) through (11) of section 4021(b), and

‘“(B) at the time the assets are to be dis-
tributed upon termination, the plan—
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‘(1) has missing participants, and

‘“(ii) has not provided for the transfer of as-
sets to pay the benefits of all missing par-
ticipants to another pension plan (within the
meaning of section 3(2)).

“(5) CERTAIN PROVISIONS NOT TO APPLY.—
Subsections (a)(1) and (a)(3) shall not apply
to a plan described in paragraph (4).”.

(b) CONFORMING AMENDMENTS.—Section
206(f) of such Act (29 U.S.C. 1056(f)) is amend-
ed—

(1) by striking ‘“‘title IV and inserting
‘‘section 4050°’; and

(2) by striking
that,”.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to distribu-
tions made after final regulations imple-
menting subsections (¢) and (d) of section
4050 of the Employee Retirement Income Se-
curity Act of 1974 (as added by subsection
(a)), respectively, are prescribed.

SEC. 1013. MODIFICATIONS OF RULES GOV-

‘‘the plan shall provide

ERNING HARDSHIPS AND
UNFORSEEN FINANCIAL EMER-
GENCIES.

Within 180 days after the date of the enact-
ment of this Act, the Secretary of the Treas-
ury shall modify the rules for determining
whether a participant has had a hardship for
purposes of section 401(k)(2)(B)(i)(IV) of the
Internal Revenue Code of 1986 to provide that
if an event (including the occurrence of a
medical expense) would constitute a hard-
ship under the plan if it occurred with re-
spect to the participant’s spouse or depend-
ent (as defined in section 152 of such Code),
such event shall, to the extent permitted
under a plan, constitute a hardship if it oc-
curs with respect to a person who is a bene-
ficiary under the plan with respect to the
participant. The Secretary of the Treasury
shall issue similar rules for purposes of de-
termining whether a participant has had—

(1) a hardship for purposes of section
403(b)(11)(B) of such Code; or

(2) an unforeseen financial emergency for
purposes of sections 409A(2)(2)(A)(vi),
409A(a)(2)(B)({i), and 457(d)(1)(A)(ii) of such
Code.

TITLE XI—ADMINISTRATIVE PROVISIONS
SEC. 1101. EMPLOYEE PLANS COMPLIANCE RESO-
LUTION SYSTEM.

(a) IN GENERAL.—The Secretary of the
Treasury shall have full authority to estab-
lish and implement the Employee Plans
Compliance Resolution System (or any suc-
cessor program) and any other employee
plans correction policies, including the au-
thority to waive income, excise, or other
taxes to ensure that any tax, penalty, or
sanction is not excessive and bears a reason-
able relationship to the nature, extent, and
severity of the failure.

(b) IMPROVEMENTS.—The Secretary of the
Treasury shall continue to update and im-
prove the Employee Plans Compliance Reso-
lution System (or any successor program),
giving special attention to—

(1) increasing the awareness and knowledge
of small employers concerning the avail-
ability and use of the program;

(2) taking into account special concerns
and circumstances that small employers face
with respect to compliance and correction of
compliance failures;

(3) extending the duration of the self-cor-
rection period under the Self-Correction Pro-
gram for significant compliance failures;

(4) expanding the availability to correct in-
significant compliance failures under the
Self-Correction Program during audit; and

(5) assuring that any tax, penalty, or sanc-
tion that is imposed by reason of a compli-
ance failure is not excessive and bears a rea-
sonable relationship to the nature, extent,
and severity of the failure.
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SEC. 1102. NOTICE AND CONSENT PERIOD RE-
GARDING DISTRIBUTIONS.

(a) EXPANSION OF PERIOD.—

(1) AMENDMENT OF INTERNAL REVENUE
CODE.—

(A) IN GENERAL.—Section 417(a)(6)(A) of the
Internal Revenue Code of 1986 is amended by
striking ‘‘90-day’’ and inserting ‘‘180-day’’.

(B) MODIFICATION OF REGULATIONS.—The
Secretary of the Treasury shall modify the
regulations under sections 402(f), 411(a)(11),
and 417 of the Internal Revenue Code of 1986
by substituting ‘180 days’’ for ‘90 days’’ each
place it appears in Treasury Regulations sec-
tions 1.402(f)-1, 1.411(a)-11(c), and 1.417(e)-
1(b).

(2) AMENDMENT OF ERISA.—

(A) IN GENERAL.—Section 205(c)(7)(A) of the
Employee Retirement Income Security Act
of 1974 (29 U.S.C. 1055(c)(7)(A)) is amended by
striking ‘‘90-day’’ and inserting ‘‘180-day”’.

(B) MODIFICATION OF REGULATIONS.—The
Secretary of the Treasury shall modify the
regulations under part 2 of subtitle B of title
I of the Employee Retirement Income Secu-
rity Act of 1974 relating to sections 203(e)
and 205 of such Act by substituting ‘180
days’ for ‘90 days’’ each place it appears.

(3) EFFECTIVE DATE.—The amendments and
modifications made or required by this sub-
section shall apply to years beginning after
December 31, 2005.

(b) NOTIFICATION OF RIGHT TO DEFER.—

(1) IN GENERAL.—The Secretary of the
Treasury shall modify the regulations under
section 411(a)(11) of the Internal Revenue
Code of 1986 and under section 205 of the Em-
ployee Retirement Income Security Act of
1974 to provide that the description of a par-
ticipant’s right, if any, to defer receipt of a
distribution shall also describe the con-
sequences of failing to defer such receipt.

(2) EFFECTIVE DATE.—

(A) IN GENERAL.—The modifications re-
quired by paragraph (1) shall apply to years
beginning after December 31, 2005.

(B) REASONABLE NOTICE.—A plan shall not
be treated as failing to meet the require-
ments of section 411(a)(11) of such Code or
section 205 of such Act with respect to any
description of consequences described in
paragraph (1) made within 90 days after the
Secretary of the Treasury issues the modi-
fications required by paragraph (1) if the
plan administrator makes a reasonable at-
tempt to comply with such requirements.

SEC. 1103. REPORTING SIMPLIFICATION.

(a) SIMPLIFIED ANNUAL FILING REQUIRE-
MENT FOR OWNERS AND THEIR SPOUSES.—

(1) IN GENERAL.—The Secretary of the
Treasury shall modify the requirements for
filing annual returns with respect to one-
participant retirement plans to ensure that
such plans with assets of $250,000 or less as of
the close of the plan year need not file a re-
turn for that year.

(2) ONE-PARTICIPANT RETIREMENT PLAN DE-
FINED.—For purposes of this subsection, the
term ‘‘one-participant retirement plan”’
means a retirement plan with respect to
which the following requirements are met:

(A) on the first day of the plan year—

(i) the plan covered only one individual (or
the individual and the individual’s spouse)
and the individual owned 100 percent of the
plan sponsor (whether or not incorporated),
or

(ii) the plan covered only one or more part-
ners (or partners and their spouses) in the
plan sponsor;

(B) the plan meets the minimum coverage
requirements of section 410(b) of the Internal
Revenue Code of 1986 without being com-
bined with any other plan of the business
that covers the employees of the business;



S1738

(C) the plan does not provide benefits to
anyone except the individual (and the indi-
vidual’s spouse) or the partners (and their
spouses);

(D) the plan does not cover a business that
is a member of an affiliated service group, a
controlled group of corporations, or a group
of businesses under common control; and

(E) the plan does not cover a business that
uses the services of leased employees (within
the meaning of section 414(n) of such Code).
For purposes of this paragraph, the term
“partner’ includes a 2-percent shareholder
(as defined in section 1372(b) of such Code) of
an S corporation.

(3) OTHER DEFINITIONS.—Terms used in
paragraph (2) which are also used in section
414 of the Internal Revenue Code of 1986 shall
have the respective meanings given such
terms by such section.

(4) EFFECTIVE DATE.—The provisions of this
subsection shall apply to plan years begin-
ning on or after January 1, 2006.

(b) SIMPLIFIED ANNUAL FILING REQUIRE-
MENT FOR PLANS WITH FEWER THAN 25 PAR-
TICIPANTS.—In the case of plan years begin-
ning after December 31, 2006, the Secretary
of the Treasury and the Secretary of Labor
shall provide for the filing of a simplified an-
nual return for any retirement plan which
covers less than 25 participants on the first
day of a plan year and which meets the re-
quirements described in subparagraphs (B),
(D), and (E) of subsection (a)(2).

SEC. 1104. VOLUNTARY EARLY RETIREMENT IN-
CENTIVE AND EMPLOYMENT RETEN-
TION PLANS MAINTAINED BY LOCAL
EDUCATIONAL AGENCIES AND
OTHER ENTITIES.

(a) VOLUNTARY EARLY RETIREMENT INCEN-
TIVE PLANS.—

(1) TREATMENT AS PLAN PROVIDING SEVER-
ANCE PAY.—Section 457(e)(11) of the Internal
Revenue Code of 1986 (relating to certain
plans excluded) is amended by adding at the
end the following new subparagraph:

‘(D) CERTAIN VOLUNTARY EARLY RETIRE-
MENT INCENTIVE PLANS.—

‘(i) IN GENERAL.—If an applicable vol-
untary early retirement incentive plan—

“(I) makes payments or supplements as an
early retirement benefit, a retirement-type
subsidy, or a benefit described in the last
sentence of section 411(a)(9), and

“(IT1) such payments or supplements are
made in coordination with a defined benefit
plan which is described in section 401(a) and
includes a trust exempt from tax under sec-
tion 501(a) and which is maintained by an eli-
gible employer described in paragraph (1)(A)
or by an education association described in
clause (ii)(I1),
such applicable plan shall be treated for pur-
poses of subparagraph (A)(i) as a bona fide
severance pay plan with respect to such pay-
ments or supplements to the extent such
payments or supplements could otherwise
have been provided under such defined ben-
efit plan (determined as if section 411 applied
to such defined benefit plan).

“‘(ii) APPLICABLE VOLUNTARY EARLY RETIRE-
MENT INCENTIVE PLAN.—For purposes of this
subparagraph, the term ‘applicable vol-
untary early retirement incentive plan’
means a voluntary early retirement incen-
tive plan maintained by—

““(I) a local educational agency (as defined
in section 9101 of the Elementary and Sec-
ondary Education Act of 1965 (20 U.S.C.
7801)), or

‘“(IT) an education association which prin-
cipally represents employees of 1 or more
agencies described in subclause (I) and which
is described in section 501(c) (5) or (6) and ex-
empt from tax under section 501(a).”’

(2) AGE DISCRIMINATION IN EMPLOYMENT
ACT.—Section 4(1)(1) of the Age Discrimina-
tion in Employment Act of 1967 (29 U.S.C.
623(1)(1)) is amended—
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(A) by inserting ‘“(A)” after ““(1)”’,

(B) by redesignating subparagraphs (A) and
(B) as clauses (i) and (ii), respectively,

(C) by redesignating clauses (i) and (ii) of
subparagraph (B) (as in effect before the
amendments made by subparagraph (B)) as
subclauses (I) and (II), respectively, and

(D) by adding at the end the following:

‘(B) A voluntary early retirement incen-
tive plan that—

‘(i) is maintained by—

‘“(I) a local educational agency (as defined
in section 9101 of the Elementary and Sec-
ondary Education Act of 1965 (20 U.S.C. 7801),
or

‘“(IT) an education association which prin-
cipally represents employees of 1 or more
agencies described in subclause (I) and which
is described in section 501(c) (5) or (6) of the
Internal Revenue Code of 1986 and exempt
from taxation under section 501(a) of such
Code, and

‘“(ii) makes payments or supplements de-
scribed in subclauses (I) and (II) of subpara-
graph (A)(ii) in coordination with a defined
benefit plan (as so defined) maintained by an
eligible employer described in section
457(e)(1)(A) of such Code or by an education
association described in clause (i)(II),
shall be treated solely for purposes of sub-
paragraph (A)(ii) as if it were a part of the
defined benefit plan with respect to such
payments or supplements. Payments or sup-
plements under such a voluntary early re-
tirement incentive plan shall not constitute
severance pay for purposes of section 4(1)(2)
of the Age Discrimination in Employment
Act (29 U.S.C. 623(1)(2)).”.

(b) EMPLOYMENT RETENTION PLANS.—

(1) IN GENERAL.—Section 457(f)(2) of the In-
ternal Revenue Code of 1986 (relating to ex-
ceptions) is amended by striking ‘‘and” at
the end of subparagraph (D), by striking the
period at the end of subparagraph (E) and in-
serting ‘‘, and”’, and by adding at the end the
following:

“(F) that portion of any applicable employ-
ment retention plan described in paragraph
(4) with respect to any participant.”

(2) DEFINITIONS AND RULES RELATING TO EM-
PLOYMENT RETENTION PLANS.—Section 457(f)
of such Code is amended by adding at the end
the following new paragraph:

‘(4) EMPLOYMENT RETENTION PLANS.—For
purposes of paragraph (2)(F)—

““(A) IN GENERAL.—The portion of an appli-
cable employment retention plan described
in this paragraph with respect to any partic-
ipant is that portion of the plan which pro-
vides benefits payable to the participant not
in excess of twice the applicable dollar limit
determined under subsection (e)(15).

‘(B) OTHER RULES.—

‘(i) LIMITATION.—Paragraph (2)(F) shall
only apply to the portion of the plan de-
scribed in subparagraph (A) for years pre-
ceding the year in which such portion is paid
or otherwise made available to the partici-
pant.

‘“(ii) TREATMENT.—A plan shall not be
treated for purposes of this title as providing
for the deferral of compensation for any year
with respect to the portion of the plan de-
scribed in subparagraph (A).

“(C) APPLICABLE EMPLOYMENT RETENTION
PLAN.—The term ‘applicable employment re-
tention plan’ means an employment reten-
tion plan maintained by—

‘“(i) a local educational agency (as defined
in section 9101 of the Elementary and Sec-
ondary Education Act of 1965 (20 U.S.C. 7801),
or

‘(i) an education association which prin-
cipally represents employees of 1 or more
agencies described in clause (i) and which is
described in section 501(c) (5) or (6) and ex-
empt from taxation under section 501(a).
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‘(D) EMPLOYMENT RETENTION PLAN.—The
term ‘employment retention plan’ means a
plan to pay, upon termination of employ-
ment, compensation to an employee of a
local educational agency or education asso-
ciation described in subparagraph (C) for
purposes of—

‘(i) retaining the services of the employee,
or

‘“(ii) rewarding such employee for the em-
ployee’s service with 1 or more such agencies
or associations.”.

(c) COORDINATION WITH ERISA.—Section
3(2)(B) of the Employee Retirement Income
Security Act of 1974 (29 U.S.C. 1002(2)(B)) is
amended by adding at the end the following:
“An applicable voluntary early retirement
incentive plan (as defined in section
457(e)(11)(D)(ii) of the Internal Revenue Code
of 1986) making payments or supplements de-
scribed in section 457(e)(11)(D)(i) of such
Code, and an applicable employment reten-
tion plan (as defined in section 457(f)(4)(C) of
such Code) making payments of benefits de-
scribed in section 457(f)(4)(A) of such Code,
shall, for purposes of this title, be treated as
a welfare plan (and not a pension plan) with
respect to such payments and supplements.”’

(d) EFFECTIVE DATES.—

(1) IN GENERAL.—The amendments made by
this Act shall take effect on the date of the
enactment of this Act.

(2) TAX AMENDMENTS.—The amendments
made by subsections (a)(1) and (b) shall apply
to taxable years ending after the date of the
enactment of this Act.

(3) ERISA AMENDMENTS.—The amendment
made by subsection (c¢) shall apply to plan
years ending after the date of the enactment
of this Act.

(4) CONSTRUCTION.—Nothing in the amend-
ments made by this section shall alter or af-
fect the construction of the Internal Rev-
enue Code of 1986, the Employee Retirement
Income Security Act of 1974, or the Age Dis-
crimination in Employment Act of 1967 as
applied to any plan, arrangement, or conduct
to which such amendments do not apply.

SEC. 1105. NO REDUCTION IN UNEMPLOYMENT
COMPENSATION AS A RESULT OF
PENSION ROLLOVERS.

(a) IN GENERAL.—Section 3304(a) of the In-

ternal Revenue Code of 1986 (relating to re-
quirements for State unemployment laws) is
amended by adding at the end the following
new flush sentence:
“Compensation shall not be reduced under
paragraph (15) for any pension, retirement or
retired pay, annuity, or similar payment
which is not includible in gross income of
the individual for the taxable year in which
paid because it was part of a rollover dis-
tribution.”.

(b) EFFECTIVE DATE.—The amendment
made by this section shall apply to weeks be-
ginning on or after the date of the enact-
ment of this Act.

SEC. 1106. WITHHOLDING ON DISTRIBUTIONS
FROM GOVERNMENTAL SECTION 457
PLANS.

(a) IN GENERAL.—Section 641(f) of the Eco-
nomic Growth and Tax Relief Reconciliation
Act of 2001 is amended by adding at the end
the following new paragraph:

¢“(4) TRANSITION RULE FOR CERTAIN GOVERN-
MENTAL PLANS.—In the case of distributions
from an eligible deferred compensation plan
of an employer described in section
457(e)(1)(A) of the Internal Revenue Code of
1986 which are made after December 31, 2001,
and which are part of a series of distribu-
tions which—

‘“(A) began before January 1, 2002, and

‘(B) are payable for 10 years or less, the In-
ternal Revenue Code of 1986 may be applied
to such distributions without regard to the
amendments made by subsection (a)(1)(D).”.

(b) EFFECTIVE DATE.—The amendment
made by subsection (a) shall take effect as if
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included in the provisions of section 641 of

the Economic Growth and Tax Relief Rec-

onciliation Act of 2001.

SEC. 1107. TREATMENT OF DEFINED BENEFIT
PLAN AS GOVERNMENTAL PLAN.

(a) IN GENERAL.—For purposes of the Inter-
nal Revenue Code of 1986 and the Employee
Retirement Income Security Act of 1974, an
eligible defined benefit plan shall be treated
as a governmental plan (within the meaning
of section 414(d) of such Code and section
3(32) of such Act).

(b) ELIGIBLE DEFINED BENEFIT PLAN.—For
purposes of this section, an eligible defined
benefit plan is a defined benefit plan main-
tained by a nonprofit corporation which
was—

(1) incorporated on September 16, 1998,
under a State nonprofit corporation statute;
and

(2) organized for the express purpose of
supporting the missions and goals of a public
corporation which—

(A) was created by a State statute effective
on July 1, 1995;

(B) is a governmental entity under State
law; and

(C) is a member of the nonprofit corpora-
tion.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to any year
beginning before, on, or after the date of the
enactment of this Act.

SEC. 1108. INCREASING PARTICIPATION IN CASH
OR DEFERRED PLANS THROUGH
AUTOMATIC CONTRIBUTION AR-
RANGEMENTS.

(a) IN GENERAL.—Section 401(k) of the In-
ternal Revenue Code of 1986 (relating to cash
or deferred arrangement) is amended by add-
ing at the end the following new paragraph:

¢“(13) NONDISCRIMINATION REQUIREMENTS FOR

AUTOMATIC CONTRIBUTION TRUSTS.—

‘““(A) IN GENERAL.—A cash or deferred ar-
rangement shall be treated as meeting the
requirements of paragraph (3)(A)@i) if such
arrangement constitutes an automatic con-
tribution trust.

“(B) AUTOMATIC CONTRIBUTION TRUST.—

‘(i) IN GENERAL.—For purposes of this
paragraph, the term ‘automatic contribution
trust’ means an arrangement—

““(I) except as provided in clauses (ii) and
(iii), under which each employee eligible to
participate in the arrangement is treated as
having elected to have the employer make
elective contributions in an amount equal to
the applicable percentage of the employee’s
compensation, and

“(II) which meets the requirements of sub-
paragraphs (C), (D), (E), and (F).

“‘(ii) EXCEPTION FOR EXISTING EMPLOYEES.—
In the case of any employee—

““(I) who was eligible to participate in the
arrangement (or a predecessor arrangement)
immediately before the first date on which
the arrangement is an automatic contribu-
tion trust, and

““(II) whose rate of contribution imme-
diately before such first date was less than
the applicable percentage for the employee,
clause (i)(I) shall not apply to such employee
until the date which is 1 year after such first
date (or such earlier date as the employee
may elect).

‘‘(iii) ELECTION oUuT.—Each employee eligi-
ble to participate in the arrangement may
specifically elect not to have contributions
made under clause (i), and such clause shall
cease to apply to compensation paid on or
after the effective date of the election.

‘‘(iv) APPLICABLE PERCENTAGE.—For pur-
poses of this subparagraph—

‘() IN GENERAL.—The term ‘applicable per-
centage’ means, with respect to any em-
ployee, the uniform percentage (not less
than 3 percent) determined under the ar-
rangement. In the case of an employee who
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was eligible to participate in the arrange-
ment (or a predecessor arrangement) imme-
diately before the first date on which the ar-
rangement is an automatic contribution
trust, the initial applicable percentage shall
in no event be less than the percentage in ef-
fect with respect to the employee under the
arrangement immediately before the em-
ployee first begins participation in the auto-
madtic contribution trust.

‘“(IT) INCREASE IN PERCENTAGE.—In the case
of the second plan year beginning after the
first date on which the election under clause
(i)(I) is in effect with respect to the em-
ployee and any succeeding plan year, the ap-
plicable percentage shall be a percentage
(not greater than 10 percent or such higher
uniform percentage determined under the ar-
rangement) equal to the sum of the applica-
ble percentage for the employee as of the
close of the preceding plan year plus 1 per-
centage point (or such higher percentage
specified by the plan). A plan may elect to
provide that, in lieu of any increase under
the preceding sentence, the increase in the
applicable percentage required under this
subclause shall occur after each increase in
compensation an employee receives on or
after the first day of such second plan year
and that the applicable percentage after
each such increase in compensation shall be
equal to the applicable percentage for the
employee immediately before such increase
in compensation plus 1 percentage point (or
such higher percentage specified by the
plan).

¢(C) MATCHING OR NONELECTIVE CONTRIBU-
TIONS.—

‘(i) IN GENERAL.—The requirements of this
subparagraph are met if, under the arrange-
ment, the employer—

‘“(I) makes matching contributions on be-
half of each employee who is not a highly
compensated employee in an amount equal
to 50 percent of the elective contributions of
the employee to the extent such elective
contributions do not exceed 7 percent of
compensation; or

‘“(IT) is required, without regard to whether
the employee makes an elective contribution
or employee contribution, to make a con-
tribution to a defined contribution plan on
behalf of each employee who is not a highly
compensated employee and who is eligible to
participate in the arrangement in an amount
equal to at least 3 percent of the employee’s
compensation,

The rules of clauses (ii) and (iii) of paragraph
(12)(B) shall apply for purposes of subclause
(I). The rules of paragraph (12)(E)(ii) shall
apply for purposes of subclauses (I) and (II).

‘“(ii) OTHER PLANS.—An arrangement shall
be treated as meeting the requirements
under clause (i) if any other plan maintained
by the employer meets such requirements
with respect to employees eligible under the
arrangement.

(D) NOTICE REQUIREMENTS.—

‘(i) IN GENERAL.—The requirements of this
subparagraph are met if the requirements of
clauses (ii) and (iii) are met.

‘(1) REASONABLE PERIOD TO MAKE ELEC-
TION.—The requirements of this clause are
met if each employee to whom subparagraph
(B)(1) applies—

‘“(I) receives a notice explaining the em-
ployee’s right under the arrangement to
elect not to have elective contributions
made on the employee’s behalf, and how con-
tributions made under the arrangement will
be invested in the absence of any investment
election by the employee, and

‘“(IT) has a reasonable period of time after
receipt of such notice and before the first
elective contribution is made to make such
election.

¢‘(i11) ANNUAL NOTICE OF RIGHTS AND OBLIGA-
TIONS.—The requirements of this clause are
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met if each employee eligible to participate
in the arrangement is, within a reasonable
period before any year (or if the plan elects
to change the applicable percentage after
any increase in compensation, before the in-
crease), given notice of the employee’s rights
and obligations under the arrangement.

The requirements of clauses (i) and (ii) of
paragraph (12)(D) shall be met with respect
to the notices described in clauses (ii) and
(iii) of this subparagraph.

‘“(E) PARTICIPATION, WITHDRAWAL, AND
VESTING REQUIREMENTS.—The requirements
of this subparagraph are met if-

‘(i) the arrangement requires that each
employee eligible to participate in the ar-
rangement (determined without regard to
any minimum service requirement otherwise
applicable under section 410(a) or the plan)
commences participation in the arrangement
no later than the 1st day of the 1st calendar
quarter beginning after the date on which
employee first becomes so eligible,

‘‘(ii) the withdrawal requirements of para-
graph (2)(B) are met with respect to all em-
ployer contributions (including matching
and elective contributions) taken into ac-
count in determining whether the arrange-
ment meets the requirements of subpara-
graph (C), and

‘‘(iii) the arrangement requires that an em-
ployee’s right to the accrued benefit derived
from employer contributions described in
clause (ii) (other than elective contributions)
is nonforfeitable after the employee has
completed at least 2 years of service.

“(F) CERTAIN WITHDRAWALS MUST BE AL-
LOWED.—Notwithstanding any other provi-
sion of this subsection, the requirements of
this subparagraph are met if the arrange-
ment allows employees to elect to make per-
missible withdrawals in accordance with sec-
tion 414(w).”’

(b) MATCHING CONTRIBUTIONS.—Section
401(m) of the Internal Revenue Code of 1986
(relating to mnondiscrimination test for
matching contributions and employee con-
tributions) is amended by redesignating
paragraph (12) as paragraph (13) and by in-
serting after paragraph (11) the following
new paragraph:

‘(12) ALTERNATE METHOD FOR AUTOMATIC
CONTRIBUTION TRUSTS.—A defined contribu-
tion plan shall be treated as meeting the re-
quirements of paragraph (2) with respect to
matching contributions if the plan—

““(A) meets the contribution requirements
of subparagraphs (B)(i) and (C) of subsection
(k)(13);

‘‘(B) meets the notice requirements of sub-
paragraph (D) of subsection (k)(13); and

‘(C) meets the requirements of paragraph
(11)(B) (ii) and (iii).”.

(c) EXCLUSION FROM DEFINITION OF TOP-
HEAVY PLANS.—

(1) ELECTIVE CONTRIBUTION RULE.—Clause
(i) of section 416(g)(4)(H) of the Internal Rev-
enue Code of 1986 is amended by inserting
“‘or 401(k)(13)”’ after ‘‘section 401(k)(12)”.

(2) MATCHING CONTRIBUTION RULE.—Clause
(ii) of section 416(g)(4)(H) of such Code is
amended by inserting ‘‘or 401(m)(12)” after
‘“‘section 401(m)(11)’.

(d) SECTION 403(b) CONTRACTS.—Paragraph
(11) of section 401(m) of the Internal Revenue
Code of 1986 is amended by adding at the end
the following:

¢“(C) SECTION 403(b) CONTRACTS.—An annu-
ity contract under section 403(b) shall be
treated as meeting the requirements of para-
graph (2) with respect to matching contribu-
tions if such contract meets requirements
similar to the requirements under subpara-
graph (A).”.

(e) PREEMPTION OF CONFLICTING STATE REG-
ULATION.—Section 514 of the Employee Re-
tirement Income Security of 1974 (29 U.S.C.
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1144) is amended by inserting at the end the
following new subsection:

‘“(e) AUTOMATIC CONTRIBUTION ARRANGE-
MENTS.—

‘(1) IN GENERAL.—Notwithstanding any
other provision of this section, any law of a
State shall be superseded if it would directly
or indirectly prohibit or restrict the inclu-
sion in any plan of an eligible automatic
contribution arrangement.

‘“(2) ELIGIBLE AUTOMATIC CONTRIBUTION AR-
RANGEMENT.—For purposes of this sub-
section, the term ‘eligible automatic con-
tribution arrangement’ means an arrange-
ment—

““(A) under which a participant may elect
to have the employer make payments as con-
tributions under the plan on behalf of the
participant, or to the participant directly in
cash,

‘(B) under which the participant is treated
as having elected to have the employer make
such contributions in an amount equal to a
uniform percentage of compensation pro-
vided under the plan until the participant
specifically elects not to have such contribu-
tions made (or specifically elects to have
such contributions made at a different per-
centage),

‘(C) under which contributions described
in subparagraph (B) are invested in accord-
ance with regulations prescribed by the Sec-
retary under section 404(c)(4), and

“(D) which meets the requirements of
paragraph (3).

¢“(3) NOTICE REQUIREMENTS.—

‘“‘(A) IN GENERAL.—The administrator of an
individual account plan shall, within a rea-
sonable period before each plan year, give to
each employee to whom an arrangement de-
scribed in paragraph (2) applies for such plan
year notice of the employee’s rights and obli-
gations under the arrangement which—

‘(i) is sufficiently accurate and com-
prehensive to apprise the employee of such
rights and obligations, and

‘“(ii) is written in a manner calculated to
be understood by the average employee to
whom the arrangement applies.

‘“(B) TIME AND FORM OF NOTICE.—A notice
shall not be treated as meeting the require-
ments of subparagraph (A) with respect to an
employee unless—

‘(i) the notice includes a notice explaining
the employee’s right under the arrangement
to elect not to have elective contributions
made on the employee’s behalf (or to elect to
have such contributions made at a different
percentage),

‘“(ii) the employee has a reasonable period
of time after receipt of the notice described
in clause (i) and before the first elective con-
tribution is made to make such election, and

¢‘(iii) the notice explains how contributions
made under the arrangement will be invested
in the absence of any investment election by
the employee.”.

(f) TREATMENT OF WITHDRAWALS OF CON-
TRIBUTIONS DURING FIRST 60 DAYS.—Section
414 of the Internal Revenue Code of 1986 is
amended by adding at the end the following
new subsection:

‘“(w) SPECIAL RULES FOR CERTAIN WITH-
DRAWALS FROM ELIGIBLE AUTOMATIC CON-
TRIBUTION ARRANGEMENTS.—

‘(1) IN GENERAL.—If an eligible automatic
contribution arrangement allows an em-
ployee to elect to make permissible with-
drawals—

““(A) the amount of any such withdrawal
shall be includible in the gross income of the
employee for the taxable year of the em-
ployee in which the distribution is made,

‘(B) no tax shall be imposed under section
T72(t) with respect to the distribution, and

“(C) the arrangement shall not be treated
as violating any restriction on distributions
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under this title solely by reason of allowing
the withdrawal.

In the case of any distribution to an em-
ployee by reason of an election under this
paragraph, employer matching contributions
shall be forfeited or subject to such other
treatment as the Secretary may prescribe.

‘(2) PERMISSIBLE WITHDRAWAL.—For pur-
poses of this subsection—

‘““(A) IN GENERAL.—The term ‘permissible
withdrawal’ means any withdrawal from an
eligible automatic contribution arrangement
meeting the requirements of this paragraph
which—

‘(i) is made pursuant to an election by an
employee, and

‘“(ii) consists of elective contributions de-
scribed in paragraph (3)(B) (and earnings at-
tributable thereto).

“(B) TIME FOR MAKING ELECTION.—Subpara-
graph (A) shall not apply to an election by
an employee unless the election is made no
later than the date which is 60 days after the
date of the first elective contribution with
respect to the employee under the arrange-
ment.

“(C) AMOUNT OF DISTRIBUTION.—Subpara-
graph (A) shall not apply to any election by
an employee unless the amount of any dis-
tribution by reason of the election is equal
to the amount of elective contributions
made with respect to the first payroll period
to which the eligible automatic contribution
arrangement applies to the employee and
any succeeding payroll period beginning be-
fore the effective date of the election (and
earnings attributable thereto).

““(3) ELIGIBLE AUTOMATIC CONTRIBUTION AR-
RANGEMENT.—For purposes of this sub-
section, the term ‘eligible automatic con-
tribution arrangement’ means an arrange-
ment—

‘“(A) under which a participant may elect
to have the employer make payments as con-
tributions under the plan on behalf of the
participant, or to the participant directly in
cash,

‘“(B) under which the participant is treated
as having elected to have the employer make
such contributions in an amount equal to a
uniform percentage of compensation pro-
vided under the plan until the participant
specifically elects not to have such contribu-
tions made (or specifically elects to have
such contributions made at a different per-
centage),

“(C) under which contributions described
in subparagraph (B) are invested in accord-
ance with regulations prescribed by the Sec-
retary of Labor under section 404(c)(4) of the
Employee Retirement Income Security Act
of 1974, and

‘(D) which meets the requirements of
paragraph (4).

¢‘(4) NOTICE REQUIREMENTS.—

‘“(A) IN GENERAL.—The administrator of a
plan containing an arrangement described in
paragraph (3) shall, within a reasonable pe-
riod before each plan year, give to each em-
ployee to whom an arrangement described in
paragraph (3) applies for such plan year no-
tice of the employee’s rights and obligations
under the arrangement which—

‘“(i) is sufficiently accurate and com-
prehensive to apprise the employee of such
rights and obligations, and

‘“(ii) is written in a manner calculated to
be understood by the average employee to
whom the arrangement applies.

‘“(B) TIME AND FORM OF NOTICE.—A notice
shall not be treated as meeting the require-
ments of subparagraph (A) with respect to an
employee unless—

‘(i) the notice includes a notice explaining
the employee’s right under the arrangement
to elect not to have elective contributions
made on the employee’s behalf (or to elect to
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have such contributions made at a different
percentage),

‘‘(ii) the employee has a reasonable period
of time after receipt of the notice described
in clause (i) and before the first elective con-
tribution is made to make such election, and

‘“(iii) the notice explains how contributions
made under the arrangement will be invested
in the absence of any investment election by
the employee.”.

(g) EFFECTIVE DATE.—

(1) IN GENERAL.—Except as provided by
paragraph (2), the amendments made by this
section shall apply to plan years beginning
after December 31, 2005.

(2) SECTION 403(b) CONTRACTS.—The amend-
ments made by subsection (d) shall apply to
years ending after the date of the enactment
of this Act.

SEC. 1109. TREATMENT OF INVESTMENT OF AS-
SETS BY PLAN WHERE PARTICIPANT
FAILS TO EXERCISE INVESTMENT
ELECTION.

(a) IN GENERAL.—Section 404(c) of the Em-
ployee Retirement Income Security Act of
1974 (29 U.S.C. 1104(c)) is amended by adding
at the end the following new paragraph:

‘(4) DEFAULT INVESTMENT  ARRANGE-
MENTS.—

‘““(A) IN GENERAL.—For purposes of para-
graph (1), a participant in an individual ac-
count plan meeting the notice requirements
of subparagraph (B) shall be treated as exer-
cising control over the assets in the account
with respect to the amount of contributions
and earnings which, in the absence of an in-
vestment election by the participant, are in-
vested by the plan in accordance with regu-
lations prescribed by the Secretary. The reg-
ulations under this subparagraph shall pro-
vide guidance on the appropriateness of des-
ignating default investments that include a
mix of asset classes consistent with capital
preservation, long-term capital appreciation,
or a blend of both.

‘(B) NOTICE REQUIREMENTS.—

‘(i) IN GENERAL.—The requirements of this
subparagraph are met if each participant—

‘(D receives, within a reasonable period of
time before each plan year, a notice explain-
ing the employee’s right under the plan to
designate how contributions and earnings
will be invested and explaining how, in the
absence of any investment election by the
participant, such contributions and earnings
will be invested, and

‘(IT) has a reasonable period of time after
receipt of such notice and before the begin-
ning of the plan year to make such designa-
tion.

‘‘(ii) FORM OF NOTICE.—The requirements of
clauses (i) and (ii) of section 401(k)(12)(D) of
the Internal Revenue Code of 1986 shall be
met with respect to the notices described in
this subparagraph.’’.

(b) EFFECTIVE DATE.—

(1) IN GENERAL.—The amendments made by
this section shall apply to plan years begin-
ning after December 31, 2005.

(2) REGULATIONS.—Final regulations under
section 404(c)(4)(A) of the Employee Retire-
ment Income Security Act of 1974 (as added
by this section) shall be issued no later than
6 months after the date of the enactment of
this Act.

SEC. 1110. CLARIFICATION OF FIDUCIARY RULES.

(a) IN GENERAL.—Not later than 1 year
after the date of the enactment of this Act,
the Secretary of Labor shall issue final regu-
lations clarifying that the selection of an an-
nuity contract as an optional form of dis-
tribution from an individual account plan to
a participant or beneficiary—

(1) is not subject to the safest available an-
nuity standard under Interpretive Bulletin
95-1 (29 C.F.R. 2509.95-1), and

(2) is subject to all otherwise applicable fi-
duciary standards.
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(b) EFFECTIVE DATE.—This section shall
take effect on the date of enactment of this
Act.

TITLE XII—UNITED STATES TAX COURT

MODERNIZATION
SEC. 1200. AMENDMENT OF 1986 CODE.

Except as otherwise expressly provided,
whenever in this title an amendment or re-
peal is expressed in terms of an amendment
to, or repeal of, a section or other provision,
the reference shall be considered to be made
to a section or other provision of the Inter-
nal Revenue Code of 1986.

SEC. 1201. ANNUITIES FOR SURVIVORS OF TAX
COURT JUDGES WHO ARE ASSAS-
SINATED.

(a) ELIGIBILITY IN CASE OF DEATH BY ASSAS-
SINATION.—Subsection (h) of section 7448 (re-
lating to annuities to surviving spouses and
dependent children of judges) is amended to
read as follows:

“(h) ENTITLEMENT TO ANNUITY.—

(1) IN GENERAL.—

“‘(A) ANNUITY TO SURVIVING SPOUSE.—If a
judge described in paragraph (2) is survived
by a surviving spouse but not by a dependent
child, there shall be paid to such surviving
spouse an annuity beginning with the day of
the death of the judge or following the sur-
viving spouse’s attainment of the age of 50
years, whichever is the later, in an amount
computed as provided in subsection (m).

‘(B) ANNUITY TO CHILD.—If such a judge is
survived by a surviving spouse and a depend-
ent child or children, there shall be paid to
such surviving spouse an immediate annuity
in an amount computed as provided in sub-
section (m), and there shall also be paid to or
on behalf of each such child an immediate
annuity equal to the lesser of—

‘(i) 10 percent of the average annual salary
of such judge (determined in accordance with
subsection (m)), or

‘‘(ii) 20 percent of such average annual sal-
ary, divided by the number of such children.

“(C) ANNUITY TO SURVIVING DEPENDENT
CHILDREN.—If such a judge leaves no sur-
viving spouse but leaves a surviving depend-
ent child or children, there shall be paid to
or on behalf of each such child an immediate
annuity equal to the lesser of—

‘“(i) 20 percent of the average annual salary
of such judge (determined in accordance with
subsection (m)), or

‘“(ii) 40 percent of such average annual sal-
ary, divided by the number of such children.

‘“(2) COVERED JUDGES.—Paragraph (1) ap-
plies to any judge electing under subsection
(b)—

‘““(A) who dies while a judge after having
rendered at least 5 years of civilian service
computed as prescribed in subsection (n), for
the last 5 years of which the salary deduc-
tions provided for by subsection (c)(1) or the
deposits required by subsection (d) have ac-
tually been made or the salary deductions
required by the civil service retirement laws
have actually been made, or

‘“(B) who dies by assassination after having
rendered less than 5 years of civilian service
computed as prescribed in subsection (n) if,
for the period of such service, the salary de-
ductions provided for by subsection (c)(1) or
the deposits required by subsection (d) have
actually been made.

¢“(3) TERMINATION OF ANNUITY.—

“(A) IN THE CASE OF A SURVIVING SPOUSE.—
The annuity payable to a surviving spouse
under this subsection shall be terminable
upon such surviving spouse’s death or such
surviving spouse’s remarriage before attain-
ing age 55.

“(B) IN THE CASE OF A CHILD.—The annuity
payable to a child under this subsection shall
be terminable upon (i) the child attaining
the age of 18 years, (ii) the child’s marriage,
or (iii) the child’s death, whichever first oc-
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curs, except that if such child is incapable of
self-support by reason of mental or physical
disability the child’s annuity shall be ter-
minable only upon death, marriage, or recov-
ery from such disability.

“(C) IN THE CASE OF A DEPENDENT CHILD
AFTER DEATH OF SURVIVING SPOUSE.—In case
of the death of a surviving spouse of a judge
leaving a dependent child or children of the
judge surviving such spouse, the annuity of
such child or children shall be recomputed
and paid as provided in paragraph (1)(C).

‘(D) RECOMPUTATION.—In any case in
which the annuity of a dependent child is
terminated under this subsection, the annu-
ities of any remaining dependent child or
children, based upon the service of the same
judge, shall be recomputed and paid as
though the child whose annuity was so ter-
minated had not survived such judge.

‘(4) SPECIAL RULE FOR ASSASSINATED
JUDGES.—In the case of a survivor or sur-
vivors of a judge described in paragraph
(2)(B), there shall be deducted from the annu-
ities otherwise payable under this section an
amount equal to—

““(A) the amount of salary deductions pro-
vided for by subsection (c)(1) that would have
been made if such deductions had been made
for 5 years of civilian service computed as
prescribed in subsection (n) before the
judge’s death, reduced by

‘“(B) the amount of such salary deductions
that were actually made before the date of
the judge’s death.’.’

(b) DEFINITION OF ASSASSINATION.—Section
7448(a) (relating to definitions) is amended
by adding at the end the following new para-
graph:

‘“(8) The terms ‘assassinated’ and ‘assas-
sination’ mean the killing of a judge that is
motivated by the performance by that judge
of his or her official duties.”.

(¢c) DETERMINATION OF ASSASSINATION.—
Subsection (i) of section 7448 is amended—

(1) by striking the subsection heading and
inserting the following:

‘(i) DETERMINATIONS BY CHIEF JUDGE.—

‘(1) DEPENDENCY AND DISABILITY.—"’,

(2) by moving the text 2 ems to the right,
and

(3) by adding at the end the following new
paragraph:

“(2) ASSASSINATION.—The chief judge shall
determine whether the killing of a judge was
an assassination, subject to review only by
the Tax Court. The head of any Federal
agency that investigates the Kkilling of a
judge shall provide information to the chief
judge that would assist the chief judge in
making such a determination.”.

(d) COMPUTATION OF ANNUITIES.—Sub-
section (m) of section 7448 is amended—

(1) by striking the subsection heading and
inserting the following:

“‘(m) COMPUTATION OF ANNUITIES.—

(1) IN GENERAL.—",

(2) by moving the text 2 ems to the right,
and

(3) by adding at the end the following new
paragraph:

‘“(2) ASSASSINATED JUDGES.—In the case of
a judge who is assassinated and who has
served less than 3 years, the annuity of the
surviving spouse of such judge shall be based
upon the average annual salary received by
such judge for judicial service.”.

(¢) OTHER BENEFITS.—Section 7448 is
amended by adding at the end the following:

‘““(u) OTHER BENEFITS.—In the case of a
judge who is assassinated, an annuity shall
be paid under this section notwithstanding a
survivor’s eligibility for or receipt of bene-
fits under chapter 81 of title 5, United States
Code, except that the annuity for which a
surviving spouse is eligible under this sec-
tion shall be reduced to the extent that the
total benefits paid under this section and
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chapter 81 of that title for any year would

exceed the current salary for that year of the

office of the judge.”.

SEC. 1202. COST-OF-LIVING ADJUSTMENTS FOR
TAX COURT JUDICIAL SURVIVOR AN-
NUITIES.

(a) IN GENERAL.—Subsection (s) of section
7448 (relating to annuities to surviving
spouses and dependent children of judges) is
amended to read as follows:

‘“(s) INCREASES IN SURVIVOR ANNUITIES.—
Each time that an increase is made under
section 8340(b) of title 5, United States Code,
in annuities payable under subchapter III of
chapter 83 of that title, each annuity payable
from the survivors annuity fund under this
section shall be increased at the same time
by the same percentage by which annuities
are increased under such section 8340(b).”.

(b) EFFECTIVE DATE.—The amendment
made by this section shall apply with respect
to increases made under section 8340(b) of
title 5, United States Code, in annuities pay-
able under subchapter III of chapter 83 of
that title, taking effect after the date of the
enactment of this Act.

SEC. 1203. LIFE INSURANCE COVERAGE FOR TAX
COURT JUDGES.

(a) IN GENERAL.—Section 7447 (relating to
retirement of judges) is amended by adding
at the end the following new subsection:

“(j) LIFE INSURANCE COVERAGE.—For pur-
poses of chapter 87 of title 5, United States
Code (relating to life insurance), any indi-
vidual who is serving as a judge of the Tax
Court or who is retired under this section is
deemed to be an employee who is continuing
in active employment.”’.

(b) EFFECTIVE DATE.—The amendment
made by this section shall apply to any indi-
vidual serving as a judge of the United
States Tax Court or to any retired judge of
the United States Tax Court on the date of
the enactment of this Act.

SEC. 1204. COST OF LIFE INSURANCE COVERAGE
FOR TAX COURT JUDGES AGE 65 OR
OVER.

Section 7472 (relating to expenditures) is
amended by inserting after the first sentence
the following new sentence: ‘‘Notwith-
standing any other provision of law, the Tax
Court is authorized to pay on behalf of its
judges, age 65 or over, any increase in the
cost of Federal Employees’ Group Life Insur-
ance imposed after April 24, 1999, including
any expenses generated by such payments, as
authorized by the chief judge in a manner
consistent with such payments authorized by
the Judicial Conference of the United States
pursuant to section 604(a)(5) of title 28,
United States Code.”

SEC. 1205. MODIFICATION OF TIMING OF LUMP-
SUM PAYMENT OF JUDGES® AC-
CRUED ANNUAL LEAVE.

(a) IN GENERAL.—Section 7443 (relating to
membership of the Tax Court) is amended by
adding at the end the following new sub-
section:

“(h) LUMP-SUM PAYMENT OF JUDGES’ AcC-
CRUED ANNUAL LEAVE.—Notwithstanding the
provisions of sections 55561 and 6301 of title 5,
United States Code, when an individual sub-
ject to the leave system provided in chapter
63 of that title is appointed by the President
to be a judge of the Tax Court, the individual
shall be entitled to receive, upon appoint-
ment to the Tax Court, a lump-sum payment
from the Tax Court of the accumulated and
accrued current annual leave standing to the
individual’s credit as certified by the agency
from which the individual resigned.”’.

(b) EFFECTIVE DATE.—The amendment
made by this section shall apply to any judge
of the United States Tax Court who has an
outstanding leave balance on the date of the
enactment of this Act and to any individual
appointed by the President to serve as a
judge of the United States Tax Court after
such date.
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SEC. 1206. PARTICIPATION OF TAX COURT
JUDGES IN THE THRIFT SAVINGS
PLAN.

(a) IN GENERAL.—Section 7447 (relating to
retirement of judges), as amended by this
Act, is amended by adding at the end the fol-
lowing new subsection:

(k) THRIFT SAVINGS PLAN.—

(1) ELECTION TO CONTRIBUTE.—

‘““(A) IN GENERAL.—A judge of the Tax
Court may elect to contribute to the Thrift
Savings Fund established by section 8437 of
title 5, United States Code.

‘“(B) PERIOD OF ELECTION.—AnN election may
be made under this paragraph only during a
period provided under section 8432(b) of title
5, United States Code, for individuals subject
to chapter 84 of such title.

¢“(2) APPLICABILITY OF TITLE 5 PROVISIONS.—
Except as otherwise provided in this sub-
section, the provisions of subchapters III and
VII of chapter 84 of title 5, United States
Code, shall apply with respect to a judge who
makes an election under paragraph (1).

*“(3) SPECIAL RULES.—

““(A) AMOUNT CONTRIBUTED.—The amount
contributed by a judge to the Thrift Savings
Fund in any pay period shall not exceed the
maximum percentage of such judge’s basic
pay for such period as allowable under sec-
tion 8440f of title 5, United States Code.
Basic pay does not include any retired pay
paid pursuant to this section.

‘“(B) CONTRIBUTIONS FOR BENEFIT OF
JUDGE.—No contributions may be made for
the benefit of a judge under section 8432(c) of
title 5, United States Code.

“(C) APPLICABILITY OF SECTION 8433(b) OF
TITLE 5 WHETHER OR NOT JUDGE RETIRES.—Sec-
tion 8433(b) of title 5, United States Code, ap-
plies with respect to a judge who makes an
election under paragraph (1) and who ei-
ther—

‘(1) retires under subsection (b), or

‘“(ii) ceases to serve as a judge of the Tax
Court but does not retire under subsection
(b).

Retirement under subsection (b) is a separa-

tion from service for purposes of subchapters

IIT and VII of chapter 84 of that title.

‘(D) APPLICABILITY OF SECTION 8351(b)(5) OF
TITLE 5.—The provisions of section 8351(b)(5)
of title 5, United States Code, shall apply
with respect to a judge who makes an elec-
tion under paragraph (1).

‘“(E) EXCEPTION.—Notwithstanding sub-
paragraph (C), if any judge retires under this
section, or resigns without having met the
age and service requirements set forth under
subsection (b)(2), and such judge’s nonforfeit-
able account balance is less than an amount
that the Executive Director of the Office of
Personnel Management prescribes by regula-
tion, the Executive Director shall pay the
nonforfeitable account balance to the partic-
ipant in a single payment.”’.

(b) EFFECTIVE DATE.—The amendment
made by this section shall take effect on the
date of the enactment of this Act, except
that United States Tax Court judges may
only begin to participate in the Thrift Sav-
ings Plan at the next open season beginning
after such date.

SEC. 1207. EXEMPTION OF TEACHING COMPENSA-
TION OF RETIRED JUDGES FROM
LIMITATION ON OUTSIDE EARNED
INCOME.

(a) IN GENERAL.—Section 7447 (relating to
retirement of judges), as amended by this
Act, is amended by adding at the end the fol-
lowing new subsection:

‘(1) TEACHING COMPENSATION OF RETIRED
JUDGES.—For purposes of the Ilimitation
under section 501(a) of the Ethics in Govern-
ment Act of 1978 (56 U.S.C. App.), any com-
pensation for teaching approved under sec-
tion 502(a)(5) of such Act shall not be treated
as outside earned income when received by a
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judge of the Tax Court who has retired under
subsection (b) for teaching performed during
any calendar year for which such a judge has
met the requirements of subsection (c), as
certified by the chief judge of the Tax
Court.”.

(b) EFFECTIVE DATE.—The amendment
made by this section shall apply to any indi-
vidual serving as a retired judge of the
United States Tax Court on or after the date
of the enactment of this Act.

SEC. 1208. GENERAL PROVISIONS RELATING TO
MAGISTRATE JUDGES OF THE TAX
COURT.

(a) TITLE OF SPECIAL TRIAL JUDGE CHANGED
TO MAGISTRATE JUDGE OF THE TAX COURT.—
The heading of section 7443A is amended to
read as follows:

“SEC. 7443A. MAGISTRATE JUDGES OF THE TAX
COURT.”

(b) APPOINTMENT, TENURE, AND REMOVAL.—
Subsection (a) of section 7443A is amended to
read as follows:

‘“(a) APPOINTMENT,
MOVAL.—

‘(1) APPOINTMENT.—The chief judge may,
from time to time, appoint and reappoint
magistrate judges of the Tax Court for a
term of 8 years. The magistrate judges of the
Tax Court shall proceed under such rules as
may be promulgated by the Tax Court.

‘“(2) REMOovVAL.—Removal of a magistrate
judge of the Tax Court during the term for
which he or she is appointed shall be only for
incompetency, misconduct, neglect of duty,
or physical or mental disability, but the of-
fice of a magistrate judge of the Tax Court
shall be terminated if the judges of the Tax
Court determine that the services performed
by the magistrate judge of the Tax Court are
no longer needed. Removal shall not occur
unless a majority of all the judges of the Tax
Court concur in the order of removal. Before
any order of removal shall be entered, a full
specification of the charges shall be fur-
nished to the magistrate judge of the Tax
Court, and he or she shall be accorded by the
judges of the Tax Court an opportunity to be
heard on the charges.”.

(c) SALARY.—Section 7443A(d) (relating to
salary) is amended by striking 90’ and in-
serting ‘92",

(d) EXEMPTION FROM FEDERAL LEAVE PRO-
VISIONS.—Section 7443A is amended by add-
ing at the end the following new subsection:

“(f) EXEMPTION FROM FEDERAL LEAVE PRO-
VISIONS.—

‘(1) IN GENERAL.—A magistrate judge of
the Tax Court appointed under this section
shall be exempt from the provisions of sub-
chapter I of chapter 63 of title 5, United
States Code.

¢‘(2) TREATMENT OF UNUSED LEAVE.—

‘““(A) AFTER SERVICE AS MAGISTRATE
JUDGE.—If an individual who is exempted
under paragraph (1) from the subchapter re-
ferred to in such paragraph was previously
subject to such subchapter and, without a
break in service, again becomes subject to
such subchapter on completion of the indi-
vidual’s service as a magistrate judge, the
unused annual leave and sick leave standing
to the individual’s credit when such indi-
vidual was exempted from this subchapter is
deemed to have remained to the individual’s
credit.

“(B) COMPUTATION OF ANNUITY.—In com-
puting an annuity under section 8339 of title
5, United States Code, the total service of an
individual specified in subparagraph (A) who
retires on an immediate annuity or dies leav-
ing a survivor or survivors entitled to an an-
nuity includes, without regard to the limita-
tions imposed by subsection (f) of such sec-
tion 8339, the days of unused sick leave
standing to the individual’s credit when such
individual was exempted from subchapter I
of chapter 63 of title 5, United States Code,

TENURE, AND RE-

March 3, 2006

except that these days will not be counted in

determining average pay or annuity eligi-

bility.

“(C) LUMP SUM PAYMENT.—Any accumu-
lated and current accrued annual leave or
vacation balances credited to a magistrate
judge as of the date of the enactment of this
subsection shall be paid in a lump sum at the
time of separation from service pursuant to
the provisions and restrictions set forth in
section 5551 of title 5, United States Code,
and related provisions referred to in such
section.”.

(e) CONFORMING AMENDMENTS.—

(1) The heading of subsection (b) of section
T443A is amended by striking ‘‘SPECIAL TRIAL
JUDGES” and inserting ‘‘Magistrate Judges of
the Tax Court”.

(2) Section 7443A(b) is amended by striking
‘“‘special trial judges of the court” and in-
serting ‘‘magistrate judges of the Tax
Court’.

(3) Subsections (c¢c) and (d) of section 7443A
are amended by striking ‘‘special trial
judge’ and inserting ‘‘magistrate judge of
the Tax Court’ each place it appears.

(4) Section 7443A(e) is amended by striking
‘“‘special trial judges’” and inserting ‘‘mag-
istrate judges of the Tax Court’.

(5) Section 7456(a) is amended by striking
‘“‘special trial judge’ each place it appears
and inserting ‘‘magistrate judge’.

(6) Subsection (c) of section 7471 is amend-
ed—

(A) by striking the subsection heading and
inserting ‘‘MAGISTRATE JUDGES OF THE TAX
COURT.—”’, and

(B) by striking ‘‘special trial judges’ and
inserting ‘‘magistrate judges’.

SEC. 1209. ANNUITIES TO SURVIVING SPOUSES
AND DEPENDENT CHILDREN OF
MAGISTRATE JUDGES OF THE TAX
COURT.

(a) DEFINITIONS.—Section 7448(a) (relating
to definitions), as amended by this Act, is
amended by redesignating paragraphs (5), (6),
(7), and (8) as paragraphs (7), (8), (9), and (10),
respectively, and by inserting after para-
graph (4) the following new paragraphs:

‘() The term ‘magistrate judge’ means a
judicial officer appointed pursuant to section
T7443A, including any individual receiving an
annuity under section 7443B, or chapters 83
or 84, as the case may be, of title 5, United
States Code, whether or not performing judi-
cial duties under section 7443C.

‘“(6) The term ‘magistrate judge’s salary’
means the salary of a magistrate judge re-
ceived under section 7443A(d), any amount
received as an annuity under section 7443B,
or chapters 83 or 84, as the case may be, of
title 5, United States Code, and compensa-
tion received under section 7443C.”".

(b) ELECTION.—Subsection (b) of section
7448 (relating to annuities to surviving
spouses and dependent children of judges) is
amended—

(1) by striking the subsection heading and
inserting the following:

*“(b) ELECTION.—

‘(1) JUDGES.—"’,

(2) by moving the text 2 ems to the right,
and

(3) by adding at the end the following new
paragraph:

‘“(2) MAGISTRATE JUDGES.—ANny magistrate
judge may by written election filed with the
chief judge bring himself or herself within
the purview of this section. Such election
shall be filed not later than the later of 6
months after—

““(A) 6 months after the date of the enact-
ment of this paragraph,

“(B) the date the judge takes office, or

‘(C) the date the judge marries.”.

(c) CONFORMING AMENDMENTS.—

(1) The heading of section 7448 is amended
by inserting ‘‘AND MAGISTRATE JUDGES”
after “JUDGES”.
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(2) The item relating to section 7448 in the
table of sections for part I of subchapter C of
chapter 76 is amended by inserting ‘‘and
magistrate judges’ after ‘‘judges’.

(3) Subsections (c)(1), (d), (D), (&), (), (),
(m), (n), and (u) of section 7448, as amended
by this Act, are each amended—

(A) by inserting ‘‘or magistrate judge”’
after ‘‘judge’” each place it appears other
than in the phrase ‘‘chief judge’’, and

(B) by inserting ‘‘or magistrate judge’s”
after ‘‘judge’s’ each place it appears.

(4) Section 7448(c) is amended—

(A) in paragraph (1), by striking ‘Tax
Court judges’ and inserting ‘‘Tax Court judi-
cial officers’’,

(B) in paragraph (2)—

(i) in subparagraph (A), by inserting ‘‘and
section T443A(d)” after ““(a)(4)”’, and

(ii) in subparagraph (B), by striking ‘‘sub-
section (a)(4)” and inserting ‘‘subsections
(a)(4) and (a)(6)”.

(5) Section 7448(g) is amended by inserting
‘“‘or section 7443B”’ after ‘‘section 7447’ each
place it appears, and by inserting ‘‘or an an-
nuity’’ after ‘‘retired pay’’.

(6) Section 7448(j)(1) is amended—

(A) in subparagraph (A), by striking ‘‘serv-
ice or retired” and inserting ‘‘service, re-
tired”’, and by inserting ‘‘, or receiving any
annuity under section 7443B or chapters 83 or
84 of title 5, United States Code,”” after ‘‘sec-
tion 7447, and

(B) in the last sentence, by striking ‘‘sub-
sections (a) (6) and (7)” and inserting ‘‘para-
graphs (8) and (9) of subsection (a)”’.

(7T) Section 7448(m)(1), as amended by this
Act, is amended—

(A) by inserting ‘‘or any annuity under sec-
tion 7443B or chapters 83 or 84 of title 5,
United States Code’ after ‘7447(d)”’, and

(B) by inserting ‘‘or 7443B(m)(1)(B) after
“7447(£)(4)”.

(8) Section 7448(n) is amended by inserting
“his years of service pursuant to any ap-
pointment under section 7T443A,” after ‘‘of
the Tax Court,”.

(9) Section 3121(b)(5)(E) is amended by in-
serting ‘‘or magistrate judge’ before ‘‘of the
United States Tax Court’.

(10) Section 210(a)(5)(E) of the Social Secu-
rity Act is amended by inserting ‘‘or mag-
istrate judge’ before ‘‘of the United States
Tax Court”.

SEC. 1210. RETIREMENT AND ANNUITY PROGRAM.

(a) RETIREMENT AND ANNUITY PROGRAM.—
Part I of subchapter C of chapter 76 is
amended by inserting after section 7443A the
following new section:

“SEC. 7443B. RETIREMENT FOR MAGISTRATE
JUDGES OF THE TAX COURT.

‘‘(a) RETIREMENT BASED ON YEARS OF SERV-
ICE.—A magistrate judge of the Tax Court to
whom this section applies and who retires
from office after attaining the age of 65 years
and serving at least 14 years, whether con-
tinuously or otherwise, as such magistrate
judge shall, subject to subsection (f), be enti-
tled to receive, during the remainder of the
magistrate judge’s lifetime, an annuity
equal to the salary being received at the
time the magistrate judge leaves office.

“(b) RETIREMENT UPON FAILURE OF RE-
APPOINTMENT.—A magistrate judge of the
Tax Court to whom this section applies who
is not reappointed following the expiration
of the term of office of such magistrate judge
and who retires upon the completion of the
term shall, subject to subsection (f), be enti-
tled to receive, upon attaining the age of 65
years and during the remainder of such mag-
istrate judge’s lifetime, an annuity equal to
that portion of the salary being received at
the time the magistrate judge leaves office
which the aggregate number of years of serv-
ice, not to exceed 14, bears to 14, if—

‘(1) such magistrate judge has served at
least 1 full term as a magistrate judge, and
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‘“(2) not earlier than 9 months before the
date on which the term of office of such mag-
istrate judge expires, and not later than 6
months before such date, such magistrate
judge notified the chief judge of the Tax
Court in writing that such magistrate judge
was willing to accept reappointment to the
position in which such magistrate judge was
serving.

‘“(c) SERVICE OF AT LEAST 8 YEARS.—A
magistrate judge of the Tax Court to whom
this section applies and who retires after
serving at least 8 years, whether continu-
ously or otherwise, as such a magistrate
judge shall, subject to subsection (f), be enti-
tled to receive, upon attaining the age of 65
years and during the remainder of the mag-
istrate judge’s lifetime, an annuity equal to
that portion of the salary being received at
the time the magistrate judge leaves office
which the aggregate number of years of serv-
ice, not to exceed 14, bears to 14. Such annu-
ity shall be reduced by % of 1 percent for
each full month such magistrate judge was
under the age of 656 at the time the mag-
istrate judge left office, except that such re-
duction shall not exceed 20 percent.

“(d) RETIREMENT FOR DISABILITY.—A mag-
istrate judge of the Tax Court to whom this
section applies, who has served at least 5
years, whether continuously or otherwise, as
such a magistrate judge and who retires or is
removed from office upon the sole ground of
mental or physical disability shall, subject
to subsection (f), be entitled to receive, dur-
ing the remainder of the magistrate judge’s
lifetime, an annuity equal to 40 percent of
the salary being received at the time of re-
tirement or removal or, in the case of a mag-
istrate judge who has served for at least 10
years, an amount equal to that proportion of
the salary being received at the time of re-
tirement or removal which the aggregate
number of years of service, not to exceed 14,
bears to 14.

“(e)  COST-OF-LIVING  ADJUSTMENTS.—A
magistrate judge of the Tax Court who is en-
titled to an annuity under this section is
also entitled to a cost-of-living adjustment
in such annuity, calculated and payable in
the same manner as adjustments under sec-
tion 8340(b) of title 5, United States Code, ex-
cept that any such annuity, as increased
under this subsection, may not exceed the
salary then payable for the position from
which the magistrate judge retired or was re-
moved.

“(f) ELECTION; ANNUITY IN LIEU OF OTHER
ANNUITIES.—

‘(1) IN GENERAL.—A magistrate judge of
the Tax Court shall be entitled to an annuity
under this section if the magistrate judge
elects an annuity under this section by noti-
fying the chief judge of the Tax Court not
later than the later of—

‘““(A) b years after the magistrate judge of
the Tax Court begins judicial service, or

‘(B) b years after the date of the enact-
ment of this subsection.
Such notice shall be given in accordance
with procedures prescribed by the Tax Court.

€(2) ANNUITY IN LIEU OF OTHER ANNUITY.—A
magistrate judge who elects to receive an an-
nuity under this section shall not be entitled
to receive—

‘“(A) any annuity to which such magistrate
judge would otherwise have been entitled
under subchapter IIT of chapter 83, or under
chapter 84 (except for subchapters III and
VII), of title 5, United States Code, for serv-
ice performed as a magistrate or otherwise,

‘(B) an annuity or salary in senior status
or retirement under section 371 or 372 of title
28, United States Code,

‘“(C) retired pay under section 7447, or

‘(D) retired pay under section 7296 of title
38, United States Code.
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‘“(3) COORDINATION WITH TITLE 5.—A mag-
istrate judge of the Tax Court who elects to
receive an annuity under this section—

‘‘(A) shall not be subject to deductions and
contributions otherwise required by section
8334(a) of title 5, United States Code,

‘(B) shall be excluded from the operation
of chapter 84 (other than subchapters III and
VII) of such title 5, and

‘(C) is entitled to a lump-sum credit under
section 8342(a) or 8424 of such title 5, as the
case may be.

‘(g) CALCULATION OF SERVICE.—For pur-
poses of calculating an annuity under this
section—

‘(1) service as a magistrate judge of the
Tax Court to whom this section applies may
be credited, and

‘“(2) each month of service shall be credited
as Y2 of a year, and the fractional part of
any month shall not be credited.

“(h) COVERED POSITIONS AND SERVICE.—
This section applies to any magistrate judge
of the Tax Court or special trial judge of the
Tax Court appointed under this subchapter,
but only with respect to service as such a
magistrate judge or special trial judge after
a date not earlier than 9% years before the
date of the enactment of this subsection.

‘(1) PAYMENTS PURSUANT TO COURT
ORDER.—

‘(1) IN GENERAL.—Payments under this sec-
tion which would otherwise be made to a
magistrate judge of the Tax Court based
upon his or her service shall be paid (in
whole or in part) by the chief judge of the
Tax Court to another person if and to the ex-
tent expressly provided for in the terms of
any court decree of divorce, annulment, or
legal separation, or the terms of any court
order or court-approved property settlement
agreement incident to any court decree of di-
vorce, annulment, or legal separation. Any
payment under this paragraph to a person
bars recovery by any other person.

‘(2) REQUIREMENTS FOR PAYMENT.—Para-
graph (1) shall apply only to payments made
by the chief judge of the Tax Court after the
date of receipt by the chief judge of written
notice of such decree, order, or agreement,
and such additional information as the chief
judge may prescribe.

‘“(3) COURT DEFINED.—For purposes of this
subsection, the term ‘court’ means any court
of any State, the District of Columbia, the
Commonwealth of Puerto Rico, Guam, the
Northern Mariana Islands, or the Virgin Is-
lands, and any Indian tribal court or courts
of Indian offense.

““(j) DEDUCTIONS, CONTRIBUTIONS, AND DE-
POSITS.—

‘(1) DEDUCTIONS.—Beginning with the next
pay period after the chief judge of the Tax
Court receives a notice under subsection (f)
that a magistrate judge of the Tax Court has
elected an annuity under this section, the
chief judge shall deduct and withhold 1 per-
cent of the salary of such magistrate judge.
Amounts shall be so deducted and withheld
in a manner determined by the chief judge.
Amounts deducted and withheld under this
subsection shall be deposited in the Treasury
of the United States to the credit of the Tax
Court Judicial Officers’ Retirement Fund.
Deductions under this subsection from the
salary of a magistrate judge shall terminate
upon the retirement of the magistrate judge
or upon completion of 14 years of service for
which contributions under this section have
been made, whether continuously or other-
wise, as calculated under subsection (g),
whichever occurs first.

¢“(2) CONSENT TO DEDUCTIONS; DISCHARGE OF
CLAIMS.—Each magistrate judge of the Tax
Court who makes an election under sub-
section (f) shall be deemed to consent and
agree to the deductions from salary which
are made under paragraph (1). Payment of
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such salary less such deductions (and any de-
ductions made under section 7448) is a full
and complete discharge and acquittance of
all claims and demands for all services ren-
dered by such magistrate judge during the
period covered by such payment, except the
right to those benefits to which the mag-
istrate judge is entitled under this section
(and section 7448).

“(k) DEPOSITS FOR PRIOR SERVICE.—Each
magistrate judge of the Tax Court who
makes an election under subsection (f) may
deposit, for service performed before such
election for which contributions may be
made under this section, an amount equal to
1 percent of the salary received for that serv-
ice. Credit for any period covered by that
service may not be allowed for purposes of an
annuity under this section until a deposit
under this subsection has been made for that
period.

(1) INDIVIDUAL RETIREMENT RECORDS.—The
amounts deducted and withheld under sub-
section (j), and the amounts deposited under
subsection (k), shall be credited to individual
accounts in the name of each magistrate
judge of the Tax Court from whom such
amounts are received, for credit to the Tax
Court Judicial Officers’ Retirement Fund.

“(m) ANNUITIES AFFECTED IN CERTAIN
CASES.—

‘(1) 1-YEAR FORFEITURE FOR FAILURE TO
PERFORM JUDICIAL DUTIES.—Subject to para-
graph (3), any magistrate judge of the Tax
Court who retires under this section and who
fails to perform judicial duties required of
such individual by section 7443C shall forfeit
all rights to an annuity under this section
for a 1-year period which begins on the 1st
day on which such individual fails to perform
such duties.

‘(2) PERMANENT FORFEITURE OF RETIRED
PAY WHERE CERTAIN NON-GOVERNMENT SERV-
ICES PERFORMED.—Subject to paragraph (3),
any magistrate judge of the Tax Court who
retires under this section and who thereafter
performs (or supervises or directs the per-
formance of) legal or accounting services in
the field of Federal taxation for the individ-
ual’s client, the individual’s employer, or
any of such employer’s clients, shall forfeit
all rights to an annuity under this section
for all periods beginning on or after the first
day on which the individual performs (or su-
pervises or directs the performance of) such
services. The preceding sentence shall not
apply to any civil office or employment
under the Government of the United States.

¢“(3) FORFEITURES NOT TO APPLY WHERE INDI-
VIDUAL ELECTS TO FREEZE AMOUNT OF ANNU-
ITY.—

‘“(A) IN GENERAL.—If a magistrate judge of
the Tax Court makes an election under this
paragraph—

‘(i) paragraphs (1) and (2) (and section
7443C) shall not apply to such magistrate
judge beginning on the date such election
takes effect, and

‘‘(ii) the annuity payable under this sec-
tion to such magistrate judge, for periods be-
ginning on or after the date such election
takes effect, shall be equal to the annuity to
which such magistrate judge is entitled on
the day before such effective date.

‘(B) ELECTION REQUIREMENTS.—An election
under subparagraph (A)—

‘(i) may be made by a magistrate judge of
the Tax Court eligible for retirement under
this section, and

‘“(ii) shall be filed with the chief judge of
the Tax Court.

Such an election, once it takes effect, shall
be irrevocable.

“(C) EFFECTIVE DATE OF ELECTION.—ANy
election under subparagraph (A) shall take
effect on the first day of the first month fol-
lowing the month in which the election is
made.
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‘“(4) ACCEPTING OTHER EMPLOYMENT.—ANy
magistrate judge of the Tax Court who re-
tires under this section and thereafter ac-
cepts compensation for civil office or em-
ployment under the United States Govern-
ment (other than for the performance of
functions as a magistrate judge of the Tax
Court under section 7443C) shall forfeit all
rights to an annuity under this section for
the period for which such compensation is
received. For purposes of this paragraph, the
term ‘compensation’ includes retired pay or
salary received in retired status.

‘(n) LUMP-SUM PAYMENTS.—

(1) ELIGIBILITY.—

“(A) IN GENERAL.—Subject to paragraph
(2), an individual who serves as a magistrate
judge of the Tax Court and—

‘(i) who leaves office and is not re-
appointed as a magistrate judge of the Tax
Court for at least 31 consecutive days,

‘“(ii) who files an application with the chief
judge of the Tax Court for payment of a
lump-sum credit,

‘(iii) is not serving as a magistrate judge
of the Tax Court at the time of filing of the
application, and

“(iv) will not become eligible to receive an
annuity under this section within 31 days
after filing the application,
is entitled to be paid the lump-sum credit.
Payment of the lump-sum credit voids all
rights to an annuity under this section based
on the service on which the lump-sum credit
is based, until that individual resumes office
as a magistrate judge of the Tax Court.

“(B) PAYMENT TO SURVIVORS.—Lump-sum
benefits authorized by subparagraphs (C),
(D), and (E) of this paragraph shall be paid to
the person or persons surviving the mag-
istrate judge of the Tax Court and alive on
the date title to the payment arises, in the
order of precedence set forth in subsection
(o) of section 376 of title 28, United States
Code, and in accordance with the last 2 sen-
tences of paragraph (1) of that subsection.
For purposes of the preceding sentence, the
term ‘judicial official’ as used in subsection
(o) of such section 376 shall be deemed to
mean ‘magistrate judge of the Tax Court’
and the terms ‘Administrative Office of the
United States Courts’ and ‘Director of the
Administrative Office of the United States
Courts’ shall be deemed to mean ‘chief judge
of the Tax Court’.

“(C) PAYMENT UPON DEATH OF JUDGE BE-
FORE RECEIPT OF ANNUITY.—If a magistrate
judge of the Tax Court dies before receiving
an annuity under this section, the lump-sum
credit shall be paid.

‘(D) PAYMENT OF ANNUITY REMAINDER.—If
all annuity rights under this section based
on the service of a deceased magistrate judge
of the Tax Court terminate before the total
annuity paid equals the lump-sum credit, the
difference shall be paid.

‘“(E) PAYMENT UPON DEATH OF JUDGE DURING
RECEIPT OF ANNUITY.—If a magistrate judge
of the Tax Court who is receiving an annuity
under this section dies, any accrued annuity
benefits remaining unpaid shall be paid.

“(F) PAYMENT UPON TERMINATION.—ANYy ac-
crued annuity benefits remaining unpaid on
the termination, except by death, of the an-
nuity of a magistrate judge of the Tax Court
shall be paid to that individual.

“(G) PAYMENT UPON ACCEPTING OTHER EM-
PLOYMENT.—Subject to paragraph (2), a mag-
istrate judge of the Tax Court who forfeits
rights to an annuity under subsection (m)(4)
before the total annuity paid equals the
lump-sum credit shall be entitled to be paid
the difference if the magistrate judge of the
Tax Court files an application with the chief
judge of the Tax Court for payment of that
difference. A payment under this subpara-
graph voids all rights to an annuity on which
the payment is based.
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‘“(2) SPOUSES AND FORMER SPOUSES.—

“(A) IN GENERAL.—Payment of the lump-
sum credit under paragraph (1)(A) or a pay-
ment under paragraph (1)(G)—

‘(i) may be made only if any current
spouse and any former spouse of the mag-
istrate judge of the Tax Court are notified of
the magistrate judge’s application, and

‘“(ii) shall be subject to the terms of a
court decree of divorce, annulment, or legal
separation, or any court or court approved
property settlement agreement incident to
such decree, if—

‘() the decree, order, or agreement ex-
pressly relates to any portion of the lump-
sum credit or other payment involved, and

“(II) payment of the lump-sum credit or
other payment would extinguish entitlement
of the magistrate judge’s spouse or former
spouse to any portion of an annuity under
subsection (i).

‘“(B) NOTIFICATION.—Notification of a
spouse or former spouse under this para-
graph shall be made in accordance with such
procedures as the chief judge of the Tax
Court shall prescribe. The chief judge may
provide under such procedures that subpara-
graph (A)(i) may be waived with respect to a
spouse or former spouse if the magistrate
judge establishes to the satisfaction of the
chief judge that the whereabouts of such
spouse or former spouse cannot be deter-
mined.

‘(C) RESOLUTION OF 2 OR MORE ORDERS.—
The chief judge shall prescribe procedures
under which this paragraph shall be applied
in any case in which the chief judge receives
2 or more orders or decrees described in sub-
paragraph (A).

‘‘(3) DEFINITION.—For purposes of this sub-
section, the term ‘lump-sum credit’ means
the unrefunded amount consisting of—

““(A) retirement deductions made under
this section from the salary of a magistrate
judge of the Tax Court,

‘(B) amounts deposited under subsection
(k) by a magistrate judge of the Tax Court
covering earlier service, and

“(C) interest on the deductions and depos-
its which, for any calendar year, shall be
equal to the overall average yield to the Tax
Court Judicial Officers’ Retirement Fund
during the preceding fiscal year from all ob-
ligations purchased by the Secretary during
such fiscal year under subsection (0); but
does not include interest—

‘(1) if the service covered thereby aggre-
gates 1 year or less, or

‘“(ii) for the fractional part of a month in
the total service.

‘(o) TAX COURT JUDICIAL OFFICERS’ RE-
TIREMENT FUND.—

‘(1) ESTABLISHMENT.—There is established
in the Treasury a fund which shall be known
as the ‘Tax Court Judicial Officers’ Retire-
ment Fund’. Amounts in the Fund are au-
thorized to be appropriated for the payment
of annuities, refunds, and other payments
under this section.

‘(2) INVESTMENT OF FUND.—The Secretary
shall invest, in interest bearing securities of
the United States, such currently available
portions of the Tax Court Judicial Officers’
Retirement Fund as are not immediately re-
quired for payments from the Fund. The in-
come derived from these investments con-
stitutes a part of the Fund.

¢“(3) UNFUNDED LIABILITY.—

“‘(A) IN GENERAL.—There are authorized to
be appropriated to the Tax Court Judicial Of-
ficers’ Retirement Fund amounts required to
reduce to zero the unfunded liability of the
Fund.

‘(B) UNFUNDED LIABILITY.—For purposes of
subparagraph (A), the term ‘unfunded liabil-
ity’ means the estimated excess, determined
on an annual basis in accordance with the
provisions of section 9503 of title 31, United
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States Code, of the present value of all bene-
fits payable from the Tax Court Judicial Of-
ficers’ Retirement Fund over the sum of—

‘(i) the present value of deductions to be
withheld under this section from the future
basic pay of magistrate judges of the Tax
Court, plus

‘“(ii) the balance in the Fund as of the date
the unfunded liability is determined.

‘“(p) PARTICIPATION IN THRIFT SAVINGS
PLAN.—

(1) ELECTION TO CONTRIBUTE.—

‘““(A) IN GENERAL.—A magistrate judge of
the Tax Court who elects to receive an annu-
ity under this section or under section 611 of
the Pension Security and Transparency Act
of 2005 may elect to contribute an amount of
such individual’s basic pay to the Thrift Sav-
ings Fund established by section 8437 of title
5, United States Code.

‘“(B) PERIOD OF ELECTION.—An election may
be made under this paragraph only during a
period provided under section 8432(b) of title
5, United States Code, for individuals subject
to chapter 84 of such title.

¢“(2) APPLICABILITY OF TITLE 5 PROVISIONS.—
Except as otherwise provided in this sub-
section, the provisions of subchapters III and
VII of chapter 84 of title 5, United States
Code, shall apply with respect to a mag-
istrate judge who makes an election under
paragraph (1).

‘“(3) SPECIAL RULES.—

““(A) AMOUNT CONTRIBUTED.—The amount
contributed by a magistrate judge to the
Thrift Savings Fund in any pay period shall
not exceed the maximum percentage of such
judge’s basic pay for such pay period as al-
lowable under section 8440f of title 5, United
States Code.

‘(B) CONTRIBUTIONS FOR BENEFIT OF
JUDGE.—No contributions may be made for
the benefit of a magistrate judge under sec-
tion 8432(c) of title 5, United States Code.

‘(C) APPLICABILITY OF SECTION 8433(b) OF
TITLE 5.—Section 8433(b) of title 5, United
States Code, applies with respect to a mag-
istrate judge who makes an election under
paragraph (1) and—

‘(i) who retires entitled to an immediate
annuity under this section (including a dis-
ability annuity under subsection (d) of this
section) or section 611 of the Pension Secu-
rity and Transparency Act of 2005,

‘‘(ii) who retires before attaining age 65 but
is entitled, upon attaining age 65, to an an-
nuity under this section or section 611 of the
Pension Security and Transparency Act of
2005, or

‘“(iii) who retires before becoming entitled
to an immediate annuity, or an annuity
upon attaining age 65, under this section or
section 611 of the Pension Security and
Transparency Act of 2005.

‘(D) SEPARATION FROM SERVICE.—With re-
spect to a magistrate judge to whom this
subsection applies, retirement under this
section or section 611 of the Pension Secu-
rity and Transparency Act of 2005 is a sepa-
ration from service for purposes of sub-
chapters III and VII of chapter 84 of title 5,
United States Code.

‘‘(4) DEFINITIONS.—For purposes of this sub-
section, the terms ‘retirement’ and ‘retire’
include removal from office under section
T443A(a)(2) on the sole ground of mental or
physical disability.

‘(6) OFFSET.—In the case of a magistrate
judge who receives a distribution from the
Thrift Savings Fund and who later receives
an annuity under this section, that annuity
shall be offset by an amount equal to the
amount which represents the Government’s
contribution to that person’s Thrift Savings
Account, without regard to earnings attrib-
utable to that amount. Where such an offset
would exceed 50 percent of the annuity to be
received in the first year, the offset may be
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divided equally over the first 2 years in
which that person receives the annuity.

‘“(6) EXCEPTION.—Notwithstanding clauses
(i) and (ii) of paragraph (3)(C), if any mag-
istrate judge retires under circumstances
making such magistrate judge eligible to
make an election under subsection (b) of sec-
tion 8433 of title 5, United States Code, and
such magistrate judge’s nonforfeitable ac-
count balance is less than an amount that
the Executive Director of the Office of Per-
sonnel Management prescribes by regula-
tion, the Executive Director shall pay the
nonforfeitable account balance to the partic-
ipant in a single payment.”.

(b) CONFORMING AMENDMENT.—The table of
sections for part I of subchapter C of chapter
76 is amended by inserting after the item re-
lating to section T443A the following new
item:

‘‘Sec. T443B. Retirement for magistrate
judges of the Tax Court.”.
SEC. 1211. INCUMBENT MAGISTRATE JUDGES OF
THE TAX COURT.

(a) RETIREMENT ANNUITY UNDER TITLE 5
AND SECTION 7443B OF THE INTERNAL REVENUE
CODE OF 1986.—A magistrate judge of the
United States Tax Court in active service on
the date of the enactment of this Act shall,
subject to subsection (b), be entitled, in lieu
of the annuity otherwise provided under the
amendments made by this title, to—

(1) an annuity under subchapter III of
chapter 83, or under chapter 84 (except for
subchapters III and VII), of title 5, United
States Code, as the case may be, for cred-
itable service before the date on which serv-
ice would begin to be credited for purposes of
paragraph (2), and

(2) an annuity calculated under subsection
(b) or (c¢) and subsection (g) of section 7443B
of the Internal Revenue Code of 1986, as
added by this Act, for any service as a mag-
istrate judge of the United States Tax Court
or special trial judge of the United States
Tax Court but only with respect to service as
such a magistrate judge or special trial judge
after a date not earlier than 9% years prior
to the date of the enactment of this Act (as
specified in the election pursuant to sub-
section (b)) for which deductions and depos-
its are made under subsections (j) and (k) of
such section 7443B, as applicable, without re-
gard to the minimum number of years of
service as such a magistrate judge of the
United States Tax Court, except that—

(A) in the case of a magistrate judge who
retired with less than 8 years of service, the
annuity under subsection (c¢) of such section
7443B shall be equal to that proportion of the
salary being received at the time the mag-
istrate judge leaves office which the years of
service bears to 14, subject to a reduction in
accordance with subsection (c¢) of such sec-
tion 7443B if the magistrate judge is under
age 65 at the time he or she leaves office, and

(B) the aggregate amount of the annuity
initially payable on retirement under this
subsection may not exceed the rate of pay
for the magistrate judge which is in effect on
the day before the retirement becomes effec-
tive.

(b) FILING OF NOTICE OF ELECTION.—A mag-
istrate judge of the United States Tax Court
shall be entitled to an annuity under this
section only if the magistrate judge files a
notice of that election with the chief judge
of the United States Tax Court specifying
the date on which service would begin to be
credited under section 7443B of the Internal
Revenue Code of 1986, as added by this Act,
in lieu of chapter 83 or chapter 84 of title 5,
United States Code. Such notice shall be
filed in accordance with such procedures as
the chief judge of the United States Tax
Court shall prescribe.

(c) LumMP-SUM CREDIT UNDER TITLE 5.—A
magistrate judge of the United States Tax
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Court who makes an election under sub-
section (b) shall be entitled to a lump-sum
credit under section 8342 or 8424 of title 5,
United States Code, as the case may be, for
any service which is covered under section
7443B of the Internal Revenue Code of 1986, as
added by this Act, pursuant to that election,
and with respect to which any contributions
were made by the magistrate judge under the
applicable provisions of title 5, United States
Code.

(d) RECALL.—With respect to any mag-
istrate judge of the United States Tax Court
receiving an annuity under this section who
is recalled to serve under section 7443C of the
Internal Revenue Code of 1986, as added by
this Act—

(1) the amount of compensation which such
recalled magistrate judge receives under
such section 7443C shall be calculated on the
basis of the annuity received under this sec-
tion, and

(2) such recalled magistrate judge of the
United States Tax Court may serve as a re-
employed annuitant to the extent otherwise
permitted under title 5, United States Code.
Section 7443B(m)(4) of the Internal Revenue
Code of 1986, as added by this Act, shall not
apply with respect to service as a reem-
ployed annuitant described in paragraph (2).
SEC. 1212. PROVISIONS FOR RECALL.

(a) IN GENERAL.—Part I of subchapter C of
chapter 76, as amended by this Act, is
amended by inserting after section 7443B the
following new section:

“SEC. 7443C. RECALL OF MAGISTRATE JUDGES OF
THE TAX COURT.

‘(a) RECALLING OF RETIRED MAGISTRATE
JUDGES.—Any individual who has retired
pursuant to section 7443B or the applicable
provisions of title 5, United States Code,
upon reaching the age and service require-
ments established therein, may at or after
retirement be called upon by the chief judge
of the Tax Court to perform such judicial du-
ties with the Tax Court as may be requested
of such individual for any period or periods
specified by the chief judge; except that in
the case of any such individual—

‘(1) the aggregate of such periods in any 1
calendar year shall not (without such indi-
vidual’s consent) exceed 90 calendar days,
and

‘(2) such individual shall be relieved of

performing such duties during any period in
which illness or disability precludes the per-
formance of such duties.
Any act, or failure to act, by an individual
performing judicial duties pursuant to this
subsection shall have the same force and ef-
fect as if it were the act (or failure to act) of
a magistrate judge of the Tax Court.

““(b) COMPENSATION.—For the year in which
a period of recall occurs, the magistrate
judge shall receive, in addition to the annu-
ity provided under the provisions of section
7443B or under the applicable provisions of
title 5, United States Code, an amount equal
to the difference between that annuity and
the current salary of the office to which the
magistrate judge is recalled. The annuity of
the magistrate judge who completes that pe-
riod of service, who is not recalled in a sub-
sequent year, and who retired under section
7443B, shall be equal to the salary in effect at
the end of the year in which the period of re-
call occurred for the office from which such
individual retired.

“(c) RULEMAKING AUTHORITY.—The provi-
sions of this section may be implemented
under such rules as may be promulgated by
the Tax Court.”

(b) CONFORMING AMENDMENT.—The table of
sections for part I of subchapter C of chapter
76, as amended by this Act, is amended by in-
serting after the item relating to section
7443B the following new item:
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‘“‘Sec. T7443C. Recall of magistrate judges of
the Tax Court.”.
SEC. 1213. EFFECTIVE DATE.

Except as otherwise provided, the amend-
ments made by this subtitle shall take effect
on the date of the enactment of this Act.

TITLE XIII—OTHER PROVISIONS
Subtitle A—Administrative Provision

1301. PROVISIONS RELATING TO PLAN

AMENDMENTS.

(a) IN GENERAL.—If this section applies to
any plan or contract amendment—

(1) such plan or contract shall be treated as
being operated in accordance with the terms
of the plan during the period described in
subsection (b)(2)(A), and

(2) except as provided by the Secretary of
the Treasury, such plan shall not fail to
meet the requirements of section 411(d)(6) of
the Internal Revenue Code of 1986 and sec-
tion 204(g) of the Employee Retirement In-
come Security Act of 1974 by reason of such
amendment.

(b) AMENDMENTS TO WHICH SECTION AP-
PLIES.—

(1) IN GENERAL.—This section shall apply to
any amendment to any plan or annuity con-
tract which is made—

(A) pursuant to any amendment made by
this Act or the Economic Growth and Tax
Relief Reconciliation Act of 2001, or pursuant
to any regulation issued by the Secretary of
the Treasury or the Secretary of Labor
under such Acts, and

(B) on or before the last day of the first

plan year beginning on or after January 1,
2007, or such later date as the Secretary of
the Treasury may prescribe.
In the case of a governmental plan (as de-
fined in section 414(d) of the Internal Rev-
enue Code of 1986), subparagraph (B) shall be
applied by substituting the date which is 2
years after the date otherwise applied under
subparagraph (B).

(2) CoNDITIONS.—This section shall not
apply to any amendment unless—

(A) during the period—

(i) beginning on the date the legislative or
regulatory amendment described in para-
graph (1)(A) takes effect (or in the case of a
plan or contract amendment not required by
such legislative or regulatory amendment,
the effective date specified by the plan), and

(ii) ending on the date described in para-
graph (1)(B) (or, if earlier, the date the plan
or contract amendment is adopted),

the plan or contract is operated as if such
plan or contract amendment were in effect;
and

(B) such plan or contract amendment ap-
plies retroactively for such period.

SEC. 1302. AUTHORITY TO THE SECRETARY OF
LABOR, SECRETARY OF THE TREAS-
URY, AND THE PENSION BENEFIT
GUARANTY CORPORATION TO POST-
PONE CERTAIN DEADLINES.

The Secretary of Labor, the Secretary of
the Treasury, and the Executive Director of
the Pension Benefit Guaranty Corporation
shall exercise their authority under section
518 of the Employee Retirement Income Se-
curity Act of 1974 (29 U.S.C. 1148) and section
7508A of the Internal Revenue Code of 1986 to
postpone certain deadlines by reason of the
Presidentially declared disaster areas in
Louisiana, Mississippi, Alabama, Texas,
Florida, or elsewhere, due to the effect of
Hurricane Katrina, Rita, or Wilma. The Sec-
retaries and the Executive Director of the
Corporation shall issue guidance as soon as
is practicable to plan sponsors and partici-
pants regarding extension of deadlines and
rules applicable to these extraordinary cir-
cumstances. Nothing in this section shall be
construed to relieve any plan sponsor from
any requirement to pay benefits or make
contributions under the plan of the sponsor.

SEC.
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Subtitle B—Governmental Pension Plan
Equalization

DEFINITION OF GOVERNMENTAL

PLAN.

(a) AMENDMENT TO INTERNAL REVENUE CODE
OF 1986.—Section 414(d) of the Internal Rev-
enue Code of 1986 (definition of governmental
plan) is amended by adding at the end the
following: “The term ‘governmental plan’ in-
cludes a plan established or maintained for
its employees by an Indian tribal govern-
ment (as defined in section 7701(a)(40)), a sub-
division of an Indian tribal government (de-
termined in accordance with section 7871(d)),
an agency instrumentality (or subdivision)
of an Indian tribal government, or an entity
established under Federal, State, or tribal
law which is wholly owned or controlled by
any of the foregoing.”.

(b) AMENDMENT TO EMPLOYEE RETIREMENT
INCOME SECURITY ACT OF 1974.—Section 3(32)
of the Employee Retirement Income Secu-
rity Act of 1974 (29 U.S.C. 1002(32)) is amend-
ed by adding at the end the following: ‘“The
term ‘governmental plan’ includes a plan es-
tablished or maintained for its employees by
an Indian tribal government (as defined in
section 7701(a)(40)), a subdivision of an Indian
tribal government (determined in accordance
with section 7871(d)), an agency instrumen-
tality (or subdivision) of an Indian tribal
government, or an entity established under
Federal, State, or tribal law that is wholly
owned or controlled by any of the fore-
going.”’.

SEC. 1312. EXTENSION TO ALL GOVERNMENTAL
PLANS OF CURRENT MORATORIUM
ON APPLICATION OF CERTAIN NON-
DISCRIMINATION RULES APPLICA-
BLE TO STATE AND LOCAL PLANS.

(a) IN GENERAL.—

(1) Subparagraph (G) of section 401(a)(5)
and subparagraph (G) of section 401(a)(26) of
the Internal Revenue Code of 1986 are each
amended by striking ‘‘section 414(d))”’ and all
that follows and inserting ‘‘section 414(d)).”’.

(2) Subparagraph (G) of section 401(k)(3) of
such Code and paragraph (2) of section 1505(d)
of the Taxpayer Relief Act of 1997 (Public
Law 105-34; 111 Stat. 1063) are each amended
by striking ‘‘maintained by a State or local
government or political subdivision thereof
(or agency or instrumentality thereof)’’.

(b) CONFORMING AMENDMENTS.—

(1) The heading of subparagraph (G) of sec-
tion 401(a)(5) of the Internal Revenue Code of
1986 is amended by striking ¢‘STATE AND
LOCAL GOVERNMENTAL’’ and inserting ‘“Gov-
ERNMENTAL”.

(2) The heading of subparagraph (G) of sec-
tion 401(a)(26) of such Code is amended by
striking ‘‘EXCEPTION FOR STATE AND LOCAL’
and inserting ‘‘EXCEPTION FOR”.

(3) Section 401(k)(3)(G) of such Code is
amended by inserting ‘‘GOVERNMENTAL
PLAN.— after “(G)”’.

SEC. 1313. CLARIFICATION THAT TRIBAL GOV-
ERNMENTS ARE SUBJECT TO THE
SAME DEFINED BENEFIT PLAN
RULES AND REGULATIONS APPLIED
TO STATE AND OTHER LOCAL GOV-
ERNMENTS, THEIR POLICE AND
FIREFIGHTERS.

(a) AMENDMENTS TO INTERNAL REVENUE
CODE OF 1986.—

(1) POLICE AND FIREFIGHTERS.—Subpara-
graph (H) section 415(b)(2) of the Internal
Revenue Code of 1986 (defining participant) is
amended—

(A) in clause (i), by striking ‘‘State or po-
litical subdivision’ and inserting ‘‘State, In-
dian tribal government (as defined in section
7701(a)(40)), or any political subdivision’’; and

(B) in clause (ii)(I), by striking ‘‘State or
political subdivision’ each place it appears
and inserting ‘‘State, Indian tribal govern-
ment (as so defined), or any political subdivi-
sion’.
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(2) STATE AND LOCAL GOVERNMENT PLANS.—

(A) IN GENERAL.—Subparagraph (A) of sec-
tion 415(b)(10) of such Code (relating to limi-
tation to equal accrued benefit) is amended—

(i) by inserting ‘¢, Indian tribal government
(as defined in section 7701(a)(40)),”” after
“State’’;

(ii) by inserting ‘‘any’ before ‘‘political
subdivision’’; and

(iii) by inserting ‘‘any of’’ before ‘‘the fore-
going”’.

(B) CONFORMING AMENDMENT.—The heading
of paragraph (1) of section 415(b) of such Code
is amended by striking ‘‘SPECIAL RULE FOR
STATE AND’’ and inserting ‘‘SPECIAL RULE FOR
STATE, INDIAN TRIBAL, AND"’.

(3) GOVERNMENT PICK UP CONTRIBUTIONS.—
Paragraph (2) of section 414(h) of such Code
(relating to designation by units of govern-
ment) is amended by striking ‘‘State or po-
litical subdivision” and inserting ‘‘State, In-
dian tribal government (as defined in section
7701(a)(40)), or any political subdivision’.

(b) AMENDMENTS TO EMPLOYEE RETIREMENT
INCOME SECURITY ACT OF 1974.—Section
4021(b) of the Employee Retirement Income
Security Act of 1974 (29 U.S.C. 1321(b)) is
amended—

(1) in paragraph (12), by striking ‘‘or” at
the end;

(2) in paragraph (13), by striking ‘‘plan.”
and inserting ‘‘plan; or’’; and

(3) by adding at the end the following:

‘“(14) established and maintained for its
employees by an Indian tribal government
(as defined in section 7701(a)(40) of the Inter-
nal Revenue Code of 1986), a subdivision of an
Indian tribal government (determined in ac-
cordance with section 7871(d) of such Code),
an agency or instrumentality of an Indian
tribal government or subdivision thereof, or
an entity established under Federal, State,
or tribal law that is wholly owned or con-
trolled by any of the foregoing.”.

SEC. 1314. EFFECTIVE DATE.

The amendments made by this subtitle
shall apply to any year beginning before, on,
or after the date of the enactment of this
Act.

Subtitle C—Miscellaneous Provisions
SEC. 1321. TRANSFER OF EXCESS FUNDS FROM
BLACK LUNG DISABILITY TRUSTS TO
UNITED MINE WORKERS OF AMER-
ICA COMBINED BENEFIT FUND.

(a) IN GENERAL.—So much of section
501(c)(21)(C) of the Internal Revenue Code of
1986 (relating to black lung disability trusts)
as precedes the last sentence is amended to
read as follows:

“(C) Payments described in subparagraph
(A)(A)(IV) may be made from such trust dur-
ing a taxable year only to the extent that
the aggregate amount of such payments dur-
ing such taxable year does not exceed the ex-
cess (if any), as of the close of the preceding
taxable year, of—

‘(i) the fair market value of the assets of
the trust, over

‘‘(ii) 110 percent of the present value of the
liability described in subparagraph (A)@)(I)
of such person.”

(b) TRANSFER.—Section 9705 of such Code
(relating to transfer) is amended by adding
at the end the following new subsection:

“(c) TRANSFER FROM BLACK LUNG DIs-
ABILITY TRUSTS.—

‘(1) IN GENERAL.—The Secretary shall
transfer each fiscal year to the Fund from
the general fund of the Treasury an amount
which the Secretary estimates to be the ad-
ditional amounts received in the Treasury
for that fiscal year by reason of the amend-
ment made by section 1321(a) of the Pension
Security and Transparency Act of 2005. The
Secretary shall adjust the amount trans-
ferred for any year to the extent necessary
to correct errors in any estimate for any
prior year.
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‘“(2) USE OF FUNDS.—Any amount trans-
ferred to the Combined Fund under para-
graph (1) shall be used to proportionately re-
duce the unassigned beneficiary premium
under section 9704(a)(3) of each assigned op-
erator for any plan year beginning after De-
cember 31, 2002.”".

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to taxable
years beginning after December 31, 2002.

SEC. 1322. TREATMENT OF DEATH BENEFITS
FROM CORPORATE-OWNED LIFE IN-
SURANCE.

(a) IN GENERAL.—Section 101 of the Inter-
nal Revenue Code of 1986 (relating to certain
death benefits) is amended by adding at the
end the following new subsection:

“(j) TREATMENT OF CERTAIN EMPLOYER-
OWNED LIFE INSURANCE CONTRACTS.—

‘(1) GENERAL RULE.—In the case of an em-
ployer-owned life insurance contract, the
amount excluded from gross income of an ap-
plicable policyholder by reason of paragraph
(1) of subsection (a) shall not exceed an
amount equal to the sum of the premiums
and other amounts paid by the policyholder
for the contract.

‘“(2) EXCEPTIONS.—In the case of an em-
ployer-owned life insurance contract with re-
spect to which the notice and consent re-
quirements of paragraph (4) are met, para-
graph (1) shall not apply to any of the fol-
lowing:

‘“(A) EXCEPTIONS BASED ON INSURED’S STA-
TUS.—Any amount received by reason of the
death of an insured who, with respect to an
applicable policyholder—

‘(i) was an employee at any time during
the 12-month period before the insured’s
death, or

‘“(ii) is, at the time the contract is issued—

‘(1) a director,

‘“(IT) a highly compensated employee with-
in the meaning of section 414(q) (without re-
gard to paragraph (1)(B)(ii) thereof), or

“(IIT) a highly compensated individual
within the meaning of section 105(h)(5), ex-
cept that ‘35 percent’ shall be substituted for
‘25 percent’ in subparagraph (C) thereof.

‘(B) EXCEPTION FOR AMOUNTS PAID TO IN-
SURED’S HEIRS.—Any amount received by rea-
son of the death of an insured to the extent—

‘(i) the amount is paid to a member of the
family (within the meaning of section
267(c)(4)) of the insured, any individual who
is the designated beneficiary of the insured
under the contract (other than the applica-
ble policyholder), a trust established for the
benefit of any such member of the family or
designated beneficiary, or the estate of the
insured, or

‘‘(ii) the amount is used to purchase an eq-
uity (or capital or profits) interest in the ap-
plicable policyholder from any person de-
scribed in clause (i).

¢“(3) EMPLOYER-OWNED LIFE INSURANCE CON-
TRACT.—

“‘(A) IN GENERAL.—For purposes of this sub-
section, the term ‘employer-owned life insur-
ance contract’ means a life insurance con-
tract which—

‘(i) is owned by a person engaged in a
trade or business and under which such per-
son (or a related person described in subpara-
graph (B)(ii)) is directly or indirectly a bene-
ficiary under the contract, and

‘‘(ii) covers the life of an insured who is an
employee with respect to the trade or busi-
ness of the applicable policyholder on the
date the contract is issued.

For purposes of the preceding sentence, if
coverage for each insured under a master
contract is treated as a separate contract for
purposes of sections 817(h), 7702, and 7702A,
coverage for each such insured shall be treat-
ed as a separate contract.

‘“(B) APPLICABLE POLICYHOLDER.—For pur-
poses of this subsection—
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‘(i) IN GENERAL.—The term ‘applicable pol-
icyholder’ means, with respect to any em-
ployer-owned life insurance contract, the
person described in subparagraph (A)@{)
which owns the contract.

‘(i) RELATED PERSONS.—The term ‘appli-
cable policyholder’ includes any person
which—

“(I) bears a relationship to the person de-
scribed in clause (i) which is specified in sec-
tion 267(b) or 707(b)(1), or

‘“(IT) is engaged in trades or businesses
with such person which are under common
control (within the meaning of subsection (a)
or (b) of section 52).

‘“(4) NOTICE AND CONSENT REQUIREMENTS.—
The notice and consent requirements of this
paragraph are met if, before the issuance of
the contract, the employee—

‘“(A) is notified in writing that the applica-
ble policyholder intends to insure the em-
ployee’s life and the maximum face amount
for which the employee could be insured at
the time the contract was issued,

‘(B) provides written consent to being in-
sured under the contract and that such cov-
erage may continue after the insured termi-
nates employment, and

‘(C) is informed in writing that an applica-
ble policyholder will be a beneficiary of any
proceeds payable upon the death of the em-
ployee.

‘() DEFINITIONS.—For purposes of this sub-
section—

‘‘(A) EMPLOYEE.—The term ‘employee’ in-
cludes an officer, director, and highly com-
pensated employee (within the meaning of
section 414(q)).

‘(B) INSURED.—The term ‘insured’ means,
with respect to an employer-owned life in-
surance contract, an individual covered by
the contract who is a United States citizen
or resident. In the case of a contract cov-
ering the joint lives of 2 individuals, ref-
erences to an insured include both of the in-
dividuals.”.

(b) REPORTING REQUIREMENTS.—Subpart A
of part III of subchapter A of chapter 61 of
the Internal Revenue Code of 1986 (relating
to information concerning persons subject to
special provisions) is amended by inserting
after section 6039H the following new sec-
tion:

“SEC. 60391. RETURNS AND RECORDS WITH RE-
SPECT TO EMPLOYER-OWNED LIFE
INSURANCE CONTRACTS.

‘‘(a) IN GENERAL.—Every applicable policy-
holder owning 1 or more employer-owned life
insurance contracts issued after the date of
the enactment of this section shall file a re-
turn (at such time and in such manner as the
Secretary shall by regulations prescribe)
showing for each year such contracts are
owned—

‘(1) the number of employees of the appli-
cable policyholder at the end of the year,

‘“(2) the number of such employees insured
under such contracts at the end of the year,

‘“(3) the total amount of insurance in force
at the end of the year under such contracts,

‘“(4) the name, address, and taxpayer iden-
tification number of the applicable policy-
holder and the type of business in which the
policyholder is engaged, and

‘“(5) that the applicable policyholder has a
valid consent for each insured employee (or,
if all such consents are not obtained, the
number of insured employees for whom such
consent was not obtained).

“(b) RECORDKEEPING REQUIREMENT.—Each
applicable policyholder owning 1 or more
employer-owned life insurance contracts
during any year shall keep such records as
may be necessary for purposes of deter-
mining whether the requirements of this sec-
tion and section 101(j) are met.

‘‘(c) DEFINITIONS.—Any term used in this
section which is used in section 101(j) shall
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have the same meaning given such term by

section 101(j).”.

(c) CONFORMING AMENDMENTS.—

(1) Paragraph (1) of section 101(a) of the In-
ternal Revenue Code of 1986 is amended by
striking ‘‘and subsection (f)”’ and inserting
“‘subsection (f), and subsection (j)”.

(2) The table of sections for subpart A of
part III of subchapter A of chapter 61 of such
Code is amended by inserting after the item
relating to section 6039H the following new
item:

““Sec. 6039I. Returns and records with re-
spect to employer-owned life in-
surance contracts.”.

(d) EFFECTIVE DATE.—The amendments
made by this section shall apply to life in-
surance contracts issued after the date of the
enactment of this Act, except for a contract
issued after such date pursuant to an ex-
change described in section 1035 of the Inter-
nal Revenue Code of 1986 for a contract
issued on or prior to that date. For purposes
of the preceding sentence, any material in-
crease in the death benefit or other material
change shall cause the contract to be treated
as a new contract except that, in the case of
a master contract (within the meaning of
section 264(f)(4)(E) of such Code), the addi-
tion of covered lives shall be treated as a
new contract only with respect to such addi-
tional covered lives.

Subtitle D—Other Related Pension
Provisions
PART I—HEALTH AND MEDICAL BENEFITS
SEC. 1331. USE OF EXCESS PENSION ASSETS FOR
FUTURE RETIREE HEALTH BENE-
FITS.

(a) IN GENERAL.—Section 420 of the Inter-
nal Revenue Code of 1986 (relating to trans-
fers of excess pension assets to retiree health
accounts), as amended by this Act, is amend-
ed by adding at the end the following new
subsection:

““(f) QUALIFIED TRANSFER TO COVER FUTURE
RETIREE HEALTH COSTS.—

‘(1) IN GENERAL.—An employer maintain-
ing a defined benefit plan (other than a mul-
tiemployer plan) may elect for any taxable
year to have the plan make a qualified fu-
ture transfer rather than a qualified transfer
for the taxable year. Except as provided in
this subsection, a qualified future transfer
shall be treated for purposes of this title and
the Employee Retirement Income Security
Act of 1974 as if it were a qualified transfer.

‘(2) QUALIFIED FUTURE TRANSFER.—For
purposes of this subsection—

‘“(A) IN GENERAL.—The term ‘qualified fu-
ture transfer’ means a transfer which meets
all of the requirements for a qualified trans-
fer, except that—

‘(i) the determination of excess pension as-
sets shall be made under subparagraph (B),

‘‘(ii) the limitation on the amount trans-
ferred shall be made under subparagraph (C),
and

“‘(iii) the minimum cost requirements of
subsection (c)(3) shall be modified as pro-
vided under subparagraph (D).

‘(B) EXCESS PENSION ASSETS.—

‘(i) IN GENERAL.—In determining excess
pension assets for purposes of this sub-
section, subsection (e)(2) shall be applied by
substituting ‘115 percent’ for ‘125 percent’.

“(ii) REQUIREMENT TO MAINTAIN FUNDED
STATUS.—If, as of any valuation date of any
plan year in the transfer period, the amount
determined under subsection (e)(2)(B) (after
application of clause (i)) exceeds the amount
determined under subsection (e)(2)(A), ei-
ther—

‘“(I) the employer maintaining the plan
shall make contributions to the plan in an
amount not less than the amount required to
reduce such excess to zero as of such date, or

“(IT) there is transferred from the health
benefits account to the plan an amount not
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less than the amount required to reduce such
excess to zero as of such date.

“(C) LIMITATION ON AMOUNT TRANS-
FERRED.—Notwithstanding subsection (b)(3),
the amount of the excess pension assets
which may be transferred in a qualified fu-
ture transfer shall be equal to the sum of—

‘(i) if the transfer period includes the tax-
able year of the transfer, the amount deter-
mined under subsection (b)(3) for such tax-
able year, plus

‘‘(ii) in the case of all other taxable years
in the transfer period, the sum of the quali-
fied current retiree health liabilities which
the plan reasonably estimates, in accordance
with guidance issued by the Secretary, will
be incurred for each of such years.

(D) MINIMUM COST REQUIREMENTS.—

‘(i) IN GENERAL.—The requirements of sub-
section (c)(3) shall be treated as met if each
group health plan or arrangement under
which applicable health benefits are provided
provides applicable health benefits during
the period beginning with the first year of
the transfer period and ending with the last
day of the 4th year following the transfer pe-
riod such that the annual average amount of
such benefits provided during such period is
not less than the applicable employer cost
determined under subsection (c)(3)(A) with
respect to the transfer.

“(ii) ELECTION TO MAINTAIN BENEFITS.—An
employer may elect, in lieu of the require-
ments of clause (i), to meet the requirements
of subsection (c)(3) by meeting the require-
ments of such subsection (as in effect before
the amendments made by section 535 of the
Tax Relief Extension Act of 1999) for each of
the years described in the period under
clause (i).

‘“(3) COORDINATION WITH OTHER TRANS-
FERS.—In applying subsection (b)(3) to any
subsequent transfer during a taxable year in
a transfer period, qualified current retiree
health liabilities shall be reduced by any
such liabilities taken into account with re-
spect to the qualified future transfer to
which such period relates.

‘“(4) TRANSFER PERIOD.—For purposes of
this subsection, the term ‘transfer period’
means, with respect to any transfer, a period
of consecutive taxable years specified in the
election under paragraph (1) which begins
and ends during the 10-taxable-year period
beginning with the taxable year of the trans-
fer.”.

(b) EFFECTIVE DATE.—The amendments
made by this section shall apply to transfers
after the date of the enactment of this Act.
SEC. 1332. SPECIAL RULES FOR FUNDING OF COL-

LECTIVELY BARGAINED RETIREE
HEALTH BENEFITS.

(a) COLLECTIVELY BARGAINED TRANSFER
TREATED AS A QUALIFIED TRANSFER.—

(1) IN GENERAL.—Section 420(b) of the Inter-
nal Revenue Code of 1986 (defining qualified
transfer) is amended by redesignating para-
graph (5) as paragraph (6) and by inserting
after paragraph (4) the following new para-
graph:

““(6) A collectively bargained transfer (as
defined in subsection (e)(5)) shall be treated
as a qualified transfer.”.

(2) CONFORMING AMENDMENTS.—

(A) Subparagraph (B) of section 420(b)(2) of
such Code is amended by inserting ‘‘or a col-
lectively bargained transfer’” after ‘‘para-
graph (4)”.

(B) Paragraph (3) of section 420(b) of such
Code is amended to read as follows:

¢“(3) LIMITATION ON AMOUNT TRANSFERRED.—

‘““(A) IN GENERAL.—The amount of excess
pension assets which may be transferred in a
qualified transfer (other than a collectively
bargained transfer) shall not exceed the
amount which is reasonably estimated to be
the amount the employer maintaining the
plan will pay (whether directly or through
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reimbursement) out of such account during
the taxable year of the transfer for qualified
current retiree health liabilities.

‘“(B) EXCEPTION FOR COLLECTIVELY BAR-
GAINED TRANSFERS.—The amount of excess
pension assets which may be transferred in a
collectively bargained transfer shall not ex-
ceed the amount which is reasonably esti-
mated, in accordance with the provisions of
the collective bargaining agreement and gen-
erally accepted accounting principles, to be
the amount the employer maintaining the
plan will pay (whether directly or through
reimbursement) out of such account during
the collectively bargained cost maintenance
period for collectively bargained retiree
health liabilities.”".

(b) REQUIREMENTS OF PLANS MAKING COL-
LECTIVELY BARGAINED TRANSFERS.—

(1) IN GENERAL.—Paragraph (1) of section
420(c) of the Internal Revenue Code of 1986
(relating to requirements of plan transfer-
ring assets) is amended to read as follows:

‘(1) USE OF TRANSFERRED ASSETS.—

‘“(A) IN GENERAL.—Except in the case of a
collectively bargained transfer, any assets
transferred to a health benefits account in a
qualified transfer (and any income allocable
thereto) shall be used only to pay qualified
current retiree health liabilities (other than
liabilities of key employees not taken into
account under subsection (e)(1)(D)) for the
taxable year of the transfer (whether di-
rectly or through reimbursement).

¢(B) COLLECTIVELY BARGAINED TRANSFER.—
Any assets transferred to a health benefits
account in a collectively bargained transfer
(and any income allocable thereto) shall be
used only to pay collectively bargained re-
tiree health liabilities (other than liabilities
of key employees not taken into account
under subsection (e)(6)(D)) for the taxable
year of the transfer or for any subsequent
taxable year during the collectively bar-
gained cost maintenance period (whether di-
rectly or through reimbursement).

¢(C) AMOUNTS NOT USED TO PAY FOR HEALTH
BENEFITS.—

‘(i) IN GENERAL.—Any assets transferred to
a health benefits account in a qualified
transfer (and any income allocable thereto)
which are not used as provided in subpara-
graph (A) (in the case of a qualified transfer
other than a collectively bargained transfer)
or cannot be used as provided in subpara-
graph (B) (in the case of a collectively bar-
gained transfer) shall be transferred out of
the account to the transferor plan.

“(i1) TAX TREATMENT OF AMOUNTS.—ANy
amount transferred out of an account under
clause (i) —

‘“(I) shall not be includible in the gross in-
come of the employer, but

‘“(IT) shall be treated as an employer rever-
sion for purposes of section 4980 (without re-
gard to subsection (d) thereof).

‘(D) ORDERING RULE.—For purposes of this
section, any amount paid out of a health
benefits account shall be treated as paid first
out of the assets and income described in
subparagraph (A) (in the case of a qualified
transfer other than a collectively bargained
transfer) or subparagraph (B) (in the case of
a collectively bargained transfer).”.

(2) CONFORMING AMENDMENTS.—

(A) Subparagraph (A) of section 420(c)(3) of
such Code is amended to read as follows:

‘“(A) IN GENERAL.—The requirements of
this paragraph are met if—

‘(i) except as provided in clause (ii), each
group health plan or arrangement under
which applicable health benefits are provided
provides that the applicable employer cost
for each taxable year during the cost mainte-
nance period shall not be less than the high-
er of the applicable employer costs for each
of the 2 taxable years immediately preceding
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the taxable year of the qualified transfer,
and

‘“(ii) in the case of a collectively bargained
transfer, each collectively bargained group
health plan under which collectively bar-
gained health benefits are provided provides
that the collectively bargained employer
cost for each taxable year during the collec-
tively bargained cost maintenance period
shall not be less than the amount specified
by the collective bargaining agreement.”.

(B) Section 420(c)(3) of such Code is amend-
ed by redesignating subparagraphs (C), (D),
and (E) as subparagraphs (D), (E), and (F), re-
spectively, and by inserting after subpara-
graph (B) the following new subparagraph:

‘(C) COLLECTIVELY BARGAINED EMPLOYER
cosT.—For purposes of this paragraph, the
term ‘collectively bargained employer cost’
means the average cost per covered indi-
vidual of providing collectively bargained re-
tiree health benefits as determined in ac-
cordance with the applicable collective bar-
gaining agreement. Such agreement may
provide for an appropriate reduction in the
collectively bargained employer cost to take
into account any portion of the collectively
bargained retiree health benefits that is pro-
vided or financed by a government program
or other source.”.

(C) Subparagraph (E) of section 420(c)(3) of
such Code (as redesignated by subparagraph
(B)) is amended to read as follows:

‘“(E) MAINTENANCE PERIOD.—For purposes
of this paragraph—

‘(i) COST MAINTENANCE PERIOD.—The term
‘cost maintenance period’ means the period
of 5 taxable years beginning with the taxable
year in which the qualified transfer occurs.
If a taxable year is in 2 or more overlapping
cost maintenance periods, this paragraph
shall be applied by taking into account the
highest applicable employer cost required to
be provided under subparagraph (A)({) for
such taxable year.

¢“(ii) COLLECTIVELY BARGAINED COST MAIN-
TENANCE PERIOD.—The term ‘collectively bar-
gained cost maintenance period’ means, with
respect to each covered retiree and his cov-
ered spouse and dependents, the shorter of—

“(I) the remaining lifetime of such covered
retiree and his covered spouse and depend-
ents, or

‘‘(IT) the period of coverage provided by the
collectively bargained health plan (deter-
mined as of the date of the collectively bar-
gained transfer) with respect to such covered
retiree and his covered spouse and depend-
ents.”.

(¢) LIMITATIONS ON EMPLOYER.—Subsection
(d) of section 420 of the Internal Revenue
Code of 1986 is amended to read as follows:

“(d) LIMITATIONS ON EMPLOYER.—For pur-
poses of this title—

‘(1) DEDUCTION LIMITATIONS.—No deduction
shall be allowed—

““(A) for the transfer of any amount to a
health benefits account in a qualified trans-
fer (or any retransfer to the plan under sub-
section (¢)(1)(C)),

‘(B) for qualified current retiree health li-
abilities or collectively bargained retiree
health liabilities paid out of the assets (and
income) described in subsection (c)(1), or

“(C) except in the case of a collectively
bargained transfer, for any amounts to
which subparagraph (B) does not apply and
which are paid for qualified current retiree
health liabilities for the taxable year to the
extent such amounts are not greater than
the excess (if any) of—

‘(i) the amount determined under subpara-
graph (A) (and income allocable thereto),
over

‘(ii) the amount determined under sub-
paragraph (B).

‘“(2) OTHER LIMITATIONS.—
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““(A) NO CONTRIBUTIONS ALLOWED.—Except
as provided in subparagraph (B), an employer
may not contribute after December 31, 1990,
any amount to a health benefits account or
welfare benefit fund (as defined in section
419(e)(1)) with respect to qualified current re-
tiree health liabilities for which transferred
assets are required to be used under sub-
section (c)(1)(A).

‘(B) EXCEPTION.—An employer may con-
tribute an amount to a health benefits ac-
count or welfare benefit fund (as defined in
section 419(e)(1)) with respect to collectively
bargained retiree health liabilities for which
transferred assets are required to be used
under subsection (c)(1)(B), and the deduct-
ibility of any such contribution shall be gov-
erned by the limits applicable to the deduct-
ibility of contributions to a welfare benefit
fund under a collective bargaining agree-
ment (as determined under section
419A(f)(5)(A)) without regard to whether such
contributions are made to a health benefits
account or welfare benefit fund and without
regard to the provisions of section 404 or the
other provisions of this section. The Sec-
retary shall provide rules to ensure that the
application of this section does not result in
a deduction being allowed more than once
for the same contribution or for 2 or more
contributions or expenditures relating to the
same collectively bargained retiree health li-
abilities.”.

(d) DEFINITIONS.—Section 420(e) of the In-
ternal Revenue Code of 1986 (relating to defi-
nition and special rules) is amended by add-
ing at the end the following new paragraphs:

() COLLECTIVELY BARGAINED TRANSFER.—
The term ‘collectively bargained transfer’
means a transfer—

““(A) of excess pension assets to a health
benefits account which is part of such plan
in a taxable year beginning after December
31, 2005, and

‘“(B) which does not contravene any other
provision of law,

‘(C) with respect to which are met in con-
nection with the plan—

‘(i) the use requirements of subsection
(e)(D),

‘‘(ii) the vesting requirements of sub-
section (¢)(2), and

‘“(iii) the minimum cost requirements of
subsection (c)(3),

‘(D) which is made in accordance with a
collective bargaining agreement,

‘“(E) which, before the transfer, the em-
ployer designates, in a written notice deliv-
ered to each employee organization that is a
party to the collective bargaining agree-
ment, as a collectively bargained transfer in
accordance with this section, and

‘(F') which involves—

‘(i) a plan maintained by an employer
which, in its taxable year ending in 2005, pro-
vided health benefits or coverage to retirees
and their spouses and dependents under all of
the benefit plans maintained by the em-
ployer, but only if the aggregate cost (in-
cluding administrative expenses) of such
benefits or coverage which would have been
allowable as a deduction to the employer (if
such benefits or coverage had been provided
directly by the employer and the employer
used the cash receipts and disbursements
method of accounting) is at least 5 percent of
the gross receipts of the employer (deter-
mined in accordance with the last sentence
of subsection (¢)(2)(E)(ii)(II)) for such taxable
year,

‘‘(ii) or a plan maintained by a successor to
such employer.

Such term shall not include a transfer after
December 31, 2013.

‘“(6) COLLECTIVELY BARGAINED RETIREE
HEALTH LIABILITIES.—

‘““(A) IN GENERAL.—The term ‘collectively
bargained retiree health liabilities’ means
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the present value, as of the beginning of a
taxable year and determined in accordance
with the applicable collective bargaining
agreement, of all collectively bargained
health benefits (including administrative ex-
penses) for such taxable year and all subse-
quent taxable years during the collectively
bargained cost maintenance period.

‘(B) REDUCTION FOR AMOUNTS PREVIOUSLY
SET ASIDE.—The amount determined under
subparagraph (A) shall be reduced by the
value (as of the close of the plan year pre-
ceding the year of the collectively bargained
transfer) of the assets in all health benefits
accounts or welfare benefit funds (as defined
in section 419(e)(1)) set aside to pay for the
collectively bargained retiree health liabil-
ities.

‘(C) KEY EMPLOYEES EXCLUDED.—If an em-
ployee is a key employee (within the mean-
ing of section 416(I)(1)) with respect to any
plan year ending in a taxable year, such em-
ployee shall not be taken into account in
computing collectively bargained retiree
health liabilities for such taxable year or in
calculating collectively bargained employer
cost under subsection (¢)(3)(C).

“(7T) COLLECTIVELY BARGAINED HEALTH BEN-
EFITS.—The term ‘collectively bargained
health benefits’ means health benefits or
coverage which are provided to—

‘“(A) retired employees who, immediately
before the collectively bargained transfer,
are entitled to receive such benefits upon re-
tirement and who are entitled to pension
benefits under the plan, and their spouses
and dependents, and

‘“(B) if specified by the provisions of the
collective bargaining agreement governing
the collectively bargained transfer, active
employees who, following their retirement,
are entitled to receive such benefits and who
are entitled to pension benefits under the
plan, and their spouses and dependents.

“(8) COLLECTIVELY BARGAINED HEALTH
PLAN.—The term ‘collectively bargained
health plan’ means a group health plan or ar-
rangement for retired employees and their
spouses and dependents that is maintained
pursuant to 1 or more collective bargaining
agreements.”’.

(e) CONFORMING AMENDMENT.—The last sen-
tence of section 401(h) of the Internal Rev-
enue Code of 1986 is amended by inserting
‘‘(other than contributions with respect to
collectively bargained retiree health liabil-

ities within the meaning of section
420(e)(6))”’ after ‘“‘medical benefits’’.
(f) EFFECTIVE DATE.—The amendments

made by this section shall apply to years be-

ginning after December 31, 2004.

SEC. 1333. ALLOWANCE OF RESERVE FOR MED-
ICAL BENEFITS OF PLANS SPON-
SORED BY BONA FIDE ASSOCIA-
TIONS.

(a) IN GENERAL.—Section 419A(c) of the In-
ternal Revenue Code of 1986 (relating to ac-
count limit) is amended by adding at the end
the following new paragraph:

¢‘(6) ADDITIONAL RESERVE FOR MEDICAL BEN-
EFITS OF BONA FIDE ASSOCIATION PLANS.—

‘““(A) IN GENERAL.—An applicable account
limit for any taxable year may include a re-
serve in an amount not to exceed 35 percent
of the sum of—

‘‘(1) the qualified direct costs, and

‘(ii) the change in claims incurred but un-
paid,
for such taxable year with respect to medical
benefits (other than post-retirement medical
benefits).

“(B) APPLICABLE ACCOUNT LIMIT.—For pur-
poses of this subsection, the term ‘applicable
account limit’ means an account limit for a
qualified asset account with respect to med-
ical benefits provided through a plan main-
tained by a bona fide association (as defined
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in section 2791(d)(3) of the Public Health
Service Act (42 U.S.C. 300gg-91(d)(3))”".

(b) EFFECTIVE DATE.—The amendment
made by this section shall apply to taxable
years ending after December 31, 2005.

PART II—CASH OR DEFERRED
ARRANGEMENTS

SEC. 1336. TREATMENT OF ELIGIBLE COMBINED
DEFINED BENEFIT PLANS AND
QUALIFIED CASH OR DEFERRED AR-
RANGEMENTS.

(a) AMENDMENTS OF INTERNAL REVENUE
CoDE.—Section 414 of the Internal Revenue
Code of 1986, as amended by this Act, is
amended by adding at the end the following
new subsection:

“(x) SPECIAL RULES FOR ELIGIBLE COMBINED
DEFINED BENEFIT PLANS AND QUALIFIED CASH
OR DEFERRED ARRANGEMENTS.—

‘(1) GENERAL RULE.—Except as provided in
this subsection, the requirements of this
title shall be applied to any defined benefit
plan or applicable defined contribution plan
which are part of an eligible combined plan
in the same manner as if each such plan were
not a part of the eligible combined plan.

‘(2) ELIGIBLE COMBINED PLAN.—For pur-
poses of this subsection—

‘“(A) IN GENERAL.—The term ‘eligible com-
bined plan’ means a plan—

‘(i) which is maintained by an employer
which, at the time the plan is established, is
a small employer,

‘(i) which consists of a defined benefit
plan and an applicable defined contribution
plan,

‘“(iii) the assets of which are held in a sin-
gle trust forming part of the plan and are
clearly identified and allocated to the de-
fined benefit plan and the applicable defined
contribution plan to the extent necessary for
the separate application of this title under
paragraph (1), and

‘“(iv) with respect to which the benefit,
contribution, vesting, and nondiscrimination
requirements of subparagraphs (B), (C), (D),
(B), and (F) are met.

For purposes of this subparagraph, the term
‘small employer’ has the meaning given such
term by section 4980D(d)(2), except that such
section shall be applied by substituting ‘500’
for ‘560’ each place it appears.

‘(B) BENEFIT REQUIREMENTS.—

‘(i) IN GENERAL.—The benefit requirements
of this subparagraph are met with respect to
the defined benefit plan forming part of the
eligible combined plan if the accrued benefit
of each participant derived from employer
contributions, when expressed as an annual
retirement benefit, is not less than the appli-
cable percentage of the participant’s final
average pay. For purposes of this clause,
final average pay shall be determined using
the period of consecutive years (not exceed-
ing 5) during which the participant had the
greatest aggregate compensation from the
employer.

‘“(ii) APPLICABLE PERCENTAGE.—For pur-
poses of clause (i), the applicable percentage
is the lesser of—

“(I) 1 percent multiplied by the number of
years of service with the employer, or

¢“(IT) 20 percent.

‘“(iii) SPECIAL RULE FOR CASH BALANCE
PLANS.—If the defined benefit plan under
clause (i) is a qualified cash balance plan
(within the meaning of section 411(b)(5)), the
plan shall be treated as meeting the require-
ments of clause (i) with respect to any plan
year if each participant receives pay credit
for the year which is not less than the per-
centage of compensation determined in ac-
cordance with the following table:
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“If the participant’s

age as of

the beginning of the The percentage is—
year is—
30 O 1SS tiuiiniiiiiiiiii 2
Over 30 but less than 40 ................... 4
40 or over but less than 50 ............... 6
50 OF OVEr' .ivviviiiiiiiiiiiiieicicaeaees 8.

‘(iv) YEARS OF SERVICE.—For purposes of
this subparagraph, years of service shall be
determined under the rules of paragraphs (4),
(5), and (6) of section 411(a), except that the
plan may not disregard any year of service
because of a participant making, or failing
to make, any elective deferral with respect
to the qualified cash or deferred arrange-
ment to which subparagraph (C) applies.

¢“(C) CONTRIBUTION REQUIREMENTS.—

‘(i) IN GENERAL.—The contribution re-
quirements of this subparagraph with re-
spect to any applicable defined contribution
plan forming part of eligible combined plan
are met if—

“(I) the qualified cash or deferred arrange-
ment included in such plan constitutes an
automatic contribution arrangement, and

““(IT) the employer is required to make
matching contributions on behalf of each
employee eligible to participate in the ar-
rangement in an amount equal to 50 percent
of the elective contributions of the employee
to the extent such elective contributions do
not exceed 4 percent of compensation.

Rules similar to the rules of clauses (ii) and
(iii) of section 401(k)(12)(B) shall apply for
purposes of this clause.

‘‘(ii) NONELECTIVE CONTRIBUTIONS.—An ap-
plicable defined contribution plan shall not
be treated as failing to meet the require-
ments of clause (i) because the employer
makes nonelective contributions under the
plan but such contributions shall not be
taken into account in determining whether
the requirements of clause (i)(II) are met.

‘(D) VESTING REQUIREMENTS.—The vesting
requirements of this subparagraph are met
if—

‘(i) in the case of a defined benefit plan
forming part of an eligible combined plan an
employee who has completed at least 3 years
of service has a nonforfeitable right to 100
percent of the employee’s accrued benefit
under the plan derived from employer con-
tributions, and

‘(i) in the case of an applicable defined
contribution plan forming part of eligible
combined plan—

“(I) an employee has a nonforfeitable right
to any matching contribution made under
the qualified cash or deferred arrangement
included in such plan by an employer with
respect to any elective contribution, includ-
ing matching contributions in excess of the
contributions required under subparagraph
(C)(A)(II), and

‘“(I1) an employee who has completed at
least 3 years of service has a nonforfeitable
right to 100 percent of the employee’s ac-
crued benefit derived under the arrangement
from nonelective contributions of the em-
ployer.

For purposes of this subparagraph, the rules
of section 411 shall apply to the extent not
inconsistent with this subparagraph.

‘“(E) UNIFORM PROVISION OF BENEFITS.—In
the case of a defined benefit plan or applica-
ble defined contribution plan forming part of
an eligible combined plan, the requirements
of this subparagraph are met if all benefits
under each such plan, and all rights and fea-
tures under each such plan, must be provided
uniformly to all participants.

“(F) REQUIREMENTS MUST BE MET WITHOUT
TAKING INTO ACCOUNT SOCIAL SECURITY AND
SIMILAR CONTRIBUTIONS AND BENEFITS OR
OTHER PLANS.—
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‘(i) IN GENERAL.—The requirements of this
subparagraph are met if the requirements of
clauses (ii) and (iii) are met.

‘“(ii) SOCIAL SECURITY AND SIMILAR CON-
TRIBUTIONS.—The requirements of this clause
are met if—

‘“(I) the requirements of subparagraphs (B)
and (C) are met without regard to section
401(1), and

‘(II) the requirements of sections 401(a)(4)
and 410(b) are met with respect to both the
applicable defined contribution plan and de-
fined benefit plan forming part of an eligible
combined plan without regard to section
401(1).

‘“(iii) OTHER PLANS AND ARRANGEMENTS.—
The requirements of this clause are met if
the applicable defined contribution plan and
defined benefit plan forming part of an eligi-
ble combined plan meet the requirements of
sections 401(a)(4) and 410(b) without being
combined with any other plan.

““(3) NONDISCRIMINATION REQUIREMENTS FOR
QUALIFIED CASH OR DEFERRED ARRANGE-
MENT.—

‘““(A) IN GENERAL.—A qualified cash or de-
ferred arrangement which is included in an
applicable defined contribution plan forming
part of an eligible combined plan shall be
treated as meeting the requirements of sec-
tion 401(k)(3)(A)({i) if the requirements of
paragraph (2)(C) are met with respect to such
arrangement.

“(B) MATCHING CONTRIBUTIONS.—In apply-
ing section 401(m)(11) to any matching con-
tribution with respect to a contribution to
which paragraph (2)(C) applies, the contribu-
tion requirement of paragraph (2)(C) and the
notice requirements of paragraph (5)(B) shall
be substituted for the requirements other-
wise applicable under clauses (i) and (ii) of
section 401(m)(11)(A).

““(4) SATISFACTION OF TOP-HEAVY RULES.—A
defined benefit plan and applicable defined
contribution plan forming part of an eligible
combined plan for any plan year shall be
treated as meeting the requirements of sec-
tion 416 for the plan year.

“(5) AUTOMATIC CONTRIBUTION ARRANGE-
MENT.—For purposes of this subsection—

‘“(A) IN GENERAL.—A qualified cash or de-
ferred arrangement shall be treated as an
automatic contribution arrangement if the
arrangement—

‘(i) provides that each employee eligible to
participate in the arrangement is treated as
having elected to have the employer make
elective contributions in an amount equal to
4 percent of the employee’s compensation
unless the employee specifically elects not
to have such contributions made or to have
such contributions made at a different rate,
and

‘“(ii) meets the notice requirements under
subparagraph (B).

“(B) NOTICE REQUIREMENTS.—

‘(i) IN GENERAL.—The requirements of this
subparagraph are met if the requirements of
clauses (ii) and (iii) are met.

‘“(ii) REASONABLE PERIOD TO MAKE ELEC-
TION.—The requirements of this clause are
met if each employee to whom subparagraph
(A)({) applies—

“(I) receives a notice explaining the em-
ployee’s right under the arrangement to
elect not to have elective contributions
made on the employee’s behalf or to have the
contributions made at a different rate, and

‘“(IT) has a reasonable period of time after
receipt of such notice and before the first
elective contribution is made to make such
election.

“‘(iii) ANNUAL NOTICE OF RIGHTS AND OBLIGA-
TIONS.—The requirements of this clause are
met if each employee eligible to participate
in the arrangement is, within a reasonable
period before any year, given notice of the
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employee’s rights and obligations under the
arrangement.

The requirements of clauses (i) and (ii) of
section 401(k)(12)(D) shall be met with re-
spect to the notices described in clauses (ii)
and (iii) of this subparagraph.

¢“(6) COORDINATION WITH OTHER REQUIRE-
MENTS.—

“(A) TREATMENT OF SEPARATE PLANS.—Sec-
tion 414(k) shall not apply to an eligible com-
bined plan.

‘(B) REPORTING.—An eligible combined
plan shall be treated as a single plan for pur-
poses of sections 6058 and 6059.

“(7) APPLICABLE DEFINED CONTRIBUTION
PLAN.—For purposes of this subsection—

‘“(A) IN GENERAL.—The term ‘applicable de-
fined contribution plan’ means a defined con-
tribution plan which includes a qualified
cash or deferred arrangement.

‘“(B) QUALIFIED CASH OR DEFERRED AR-
RANGEMENT.—The term ‘qualified cash or de-
ferred arrangement’ has the meaning given
such term by section 401(k)(2).”.

(b) AMENDMENTS OF ERISA.—

(1) IN GENERAL.—Section 210 of the Em-
ployee Retirement Income Security Act of
1974 is amended by adding at the end the fol-
lowing new subsection:

‘‘(e) SPECIAL RULES FOR ELIGIBLE COMBINED
DEFINED BENEFIT PLANS AND QUALIFIED CASH
OR DEFERRED ARRANGEMENTS.—

‘(1) GENERAL RULE.—Except as provided in
this subsection, this Act shall be applied to
any defined benefit plan or applicable indi-
vidual account plan which are part of an eli-
gible combined plan in the same manner as if
each such plan were not a part of the eligible
combined plan.

‘(2) ELIGIBLE COMBINED PLAN.—For pur-
poses of this subsection—

‘“(A) IN GENERAL.—The term ‘eligible com-
bined plan’ means a plan—

‘(i) which, at the time the plan is estab-
lished, is maintained by a small employer,

‘(i) which consists of a defined benefit
plan and an applicable individual account
plan each of which qualifies under section
401(a) of the Internal Revenue Code of 1986,

‘“(iii) the assets of which are held in a sin-
gle trust forming part of the plan and are
clearly identified and allocated to the de-
fined benefit plan and the applicable indi-
vidual account plan to the extent necessary
for the separate application of this Act under
paragraph (1), and

‘“(iv) with respect to which the benefit,

contribution, vesting, and nondiscrimination
requirements of subparagraphs (B), (C), (D),
(E), and (F') are met.
For purposes of this subparagraph, the term
‘small employer’ has the meaning given such
term by section 4980D(d)(2), except that such
section shall be applied by substituting ‘500’
for ‘560’ each place it appears.

‘(B) BENEFIT REQUIREMENTS.—

‘(i) IN GENERAL.—The benefit requirements
of this subparagraph are met with respect to
the defined benefit plan forming part of the
eligible combined plan if the accrued benefit
of each participant derived from employer
contributions, when expressed as an annual
retirement benefit, is not less than the appli-
cable percentage of the participant’s final
average pay. For purposes of this clause,
final average pay shall be determined using
the period of consecutive years (not exceed-
ing 5) during which the participant had the
greatest aggregate compensation from the
employer.

‘(ii) APPLICABLE PERCENTAGE.—For pur-
poses of clause (i), the applicable percentage
is the lesser of—

(D 1 percent multiplied by the number of
years of service with the employer, or

‘“(IT) 20 percent.

“(iii) SPECIAL RULE FOR CASH BALANCE
PLANS.—If the defined benefit plan under
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clause (i) is a qualified cash balance plan
(within the meaning of section 204(b)(5)), the
plan shall be treated as meeting the require-
ments of clause (i) with respect to any plan
year if each participant receives pay credit
for the year which is not less than the per-
centage of compensation determined in ac-
cordance with the following table:

“If the participant’s

age as of the

beginning of the The percentage is—
year is—

30 OF 1SS teuiiniiiiiiiiei e 2
Over 30 but less than 40 . 4
40 or over but less than 50 6
50 O OVEer ..c.vevreenieninnnnns 8.

‘“(iv) YEARS OF SERVICE.—For purposes of
this subparagraph, years of service shall be
determined under the rules of paragraphs (1),
(2), and (3) of section 203(b), except that the
plan may not disregard any year of service
because of a participant making, or failing
to make, any elective deferral with respect
to the qualified cash or deferred arrange-
ment to which subparagraph (C) applies.

¢“(C) CONTRIBUTION REQUIREMENTS.—

‘(i) IN GENERAL.—The contribution re-
quirements of this subparagraph with re-
spect to any applicable individual account
plan forming part of eligible combined plan
are met if—

‘“(I) the qualified cash or deferred arrange-
ment included in such plan constitutes an
automatic contribution arrangement, and

‘““(II) the employer is required to make

matching contributions on behalf of each
employee eligible to participate in the ar-
rangement in an amount equal to 50 percent
of the elective contributions of the employee
to the extent such elective contributions do
not exceed 4 percent of compensation.
Rules similar to the rules of clauses (ii) and
(iii) of section 401(k)(12)(B) of the Internal
Revenue Code of 1986 shall apply for purposes
of this clause.

¢“(ii) NONELECTIVE CONTRIBUTIONS.—AnN ap-
plicable individual account plan shall not be
treated as failing to meet the requirements
of clause (i) because the employer makes
nonelective contributions under the plan but
such contributions shall not be taken into
account in determining whether the require-
ments of clause (i)(II) are met.

‘(D) VESTING REQUIREMENTS.—The vesting
requirements of this subparagraph are met
if—

‘(i) in the case of a defined benefit plan
forming part of an eligible combined plan an
employee who has completed at least 3 years
of service has a nonforfeitable right to 100
percent of the employee’s accrued benefit
under the plan derived from employer con-
tributions, and

‘“(ii) in the case of an applicable individual
account plan forming part of eligible com-
bined plan—

“(I) an employee has a nonforfeitable right
to any matching contribution made under
the qualified cash or deferred arrangement
included in such plan by an employer with
respect to any elective contribution, includ-
ing matching contributions in excess of the
contributions required under subparagraph
(C)(1)II), and

‘“(II) an employee who has completed at
least 3 years of service has a nonforfeitable
right to 100 percent of the employee’s ac-
crued benefit derived under the arrangement
from nonelective contributions of the em-
ployer.

For purposes of this subparagraph, the rules
of section 203 shall apply to the extent not
inconsistent with this subparagraph.

‘“‘(E) UNIFORM PROVISION OF BENEFITS.—In
the case of a defined benefit plan or applica-
ble individual account plan forming part of
an eligible combined plan, the requirements
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of this subparagraph are met if all benefits
under each such plan, and all rights and fea-
tures under each such plan, must be provided
uniformly to all participants.

‘“(F) REQUIREMENTS MUST BE MET WITHOUT
TAKING INTO ACCOUNT SOCIAL SECURITY AND
SIMILAR CONTRIBUTIONS AND BENEFITS OR
OTHER PLANS.—

‘(i) IN GENERAL.—The requirements of this
subparagraph are met if the requirements of
clauses (ii) and (iii) are met.

““(ii) SOCIAL SECURITY AND SIMILAR CON-
TRIBUTIONS.—The requirements of this clause
are met if—

‘“(I) the requirements of subparagraphs (B)
and (C) are met without regard to section
401(1) of the Internal Revenue Code of 1986,
and

‘“(IT1) the requirements of sections 401(a)(4)
and 410(b) of the Internal Revenue Code of
1986 are met with respect to both the appli-
cable defined contribution plan and defined
benefit plan forming part of an eligible com-
bined plan without regard to section 401(1) of
the Internal Revenue Code of 1986.

¢“(iii) OTHER PLANS AND ARRANGEMENTS.—
The requirements of this clause are met if
the applicable defined contribution plan and
defined benefit plan forming part of an eligi-
ble combined plan meet the requirements of
sections 401(a)(4) and 410(b) of the Internal
Revenue Code of 1986 without being com-
bined with any other plan.

¢“(3) NONDISCRIMINATION REQUIREMENTS FOR
QUALIFIED CASH OR DEFERRED ARRANGE-
MENT.—

‘“(A) IN GENERAL.—A qualified cash or de-
ferred arrangement which is included in an
applicable individual account plan forming
part of an eligible combined plan shall be
treated as meeting the requirements of sec-
tion 401(k)(3)(A)(ii) of the Internal Revenue
Code of 1986 if the requirements of subpara-
graph (C) are met with respect to such ar-
rangement.

“(B) MATCHING CONTRIBUTIONS.—In apply-
ing section 401(m)(11) of such Code to any
matching contribution with respect to a con-
tribution to which paragraph (2)(C) applies,
the contribution requirement of paragraph
(2)(C) and the notice requirements of para-
graph (5)(B) shall be substituted for the re-
quirements otherwise applicable under
clauses (i) and (ii) of section 401(m)(11)(A) of
such Code.

‘(4) AUTOMATIC CONTRIBUTION ARRANGE-
MENT.—For purposes of this subsection—

‘“(A) IN GENERAL.—A qualified cash or de-
ferred arrangement shall be treated as an
automatic contribution arrangement if the
arrangement—

‘(1) provides that each employee eligible to
participate in the arrangement is treated as
having elected to have the employer make
elective contributions in an amount equal to
4 percent of the employee’s compensation
unless the employee specifically elects not
to have such contributions made or to have
such contributions made at a different rate,
and

‘(i) meets the notice requirements under
subparagraph (B).

¢(B) NOTICE REQUIREMENTS.—

‘(i) IN GENERAL.—The requirements of this
subparagraph are met if the requirements of
clauses (ii) and (iii) are met.

“(i1) REASONABLE PERIOD TO MAKE ELEC-
TION.—The requirements of this clause are
met if each employee to whom subparagraph
(A)(i) applies—

‘“(I) receives a notice explaining the em-
ployee’s right under the arrangement to
elect not to have elective contributions
made on the employee’s behalf or to have the
contributions made at a different rate, and

‘(II) has a reasonable period of time after
receipt of such notice and before the first
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elective contribution is made to make such
election.

¢‘(iii) ANNUAL NOTICE OF RIGHTS AND OBLIGA-
TIONS.—The requirements of this clause are
met if each employee eligible to participate
in the arrangement is, within a reasonable
period before any year, given notice of the
employee’s rights and obligations under the
arrangement.

The requirements of clauses (i) and (ii) of
section 401(k)(12)(D) of the Internal Revenue
Code of 1986 shall be met with respect to the
notices described in clauses (ii) and (iii) of
this subparagraph.

‘‘(6) COORDINATION WITH OTHER REQUIRE-
MENTS.—

“(A) TREATMENT OF SEPARATE PLANS.—Sec-
tion 414(k) of the Internal Revenue Code of
1986 shall not apply to an eligible combined
plan.

‘(B) REPORTING.—An eligible combined
plan shall be treated as a single plan for pur-
poses of section 103.

‘(6) APPLICABLE INDIVIDUAL  ACCOUNT
PLAN.—For purposes of this subsection—

‘‘(A) IN GENERAL.—The term ‘applicable in-
dividual account plan’ means an individual
account plan which includes a qualified cash
or deferred arrangement.

‘(B) QUALIFIED CASH OR DEFERRED AR-
RANGEMENT.—The term ‘qualified cash or de-
ferred arrangement’ has the meaning given
such term by section 401(k)(2) of the Internal
Revenue Code of 1986.”".

(2) CONFORMING CHANGES.—

(A) The heading for section 210 of such Act
is amended to read as follows:

“SEC. 210. MULTIPLE EMPLOYER PLANS AND
OTHER SPECIAL RULES.”.

(B) The table of contents in section 1 of
such Act is amended by striking the item re-
lating to section 210 and inserting the fol-
lowing new item:

“Sec. 210. Multiple employer plans and other
special rules”.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to plan
years beginning after December 31, 2008.

SEC. 1337. STATE AND LOCAL GOVERNMENTS ELI-
GIBLE TO MAINTAIN SECTION 401(k)
PLANS.

(a) IN GENERAL.—Clause (ii) of section
401(k)(4)(B) of the Internal Revenue Code of
1986 (relating to governments ineligible) is
amended to read as follows:

‘“(ii) GOVERNMENTS ELIGIBLE.—A State or
local government or political subdivision
thereof, or any agency or instrumentality
thereof, may include a qualified cash or de-
ferred arrangement as part of a plan main-
tained by it.”

(b) COORDINATION WITH SECTION 457 LIM-
ITS.—Section 402(g) of the Internal Revenue
Code of 1986 is amended by adding at the end
the following:

““(9) COORDINATION OF SECTION 457 LIMITS FOR
STATE AND LOCAL GOVERNMENTAL PLANS.—

‘““(A) IN GENERAL.—Except as provided in
subparagraph (B), in the case of an indi-
vidual who is a participant in 1 or more
qualified cash or deferred arrangements
maintained by a governmental entity de-
scribed in section 401(k)(4)(B)(ii), the amount
excludable from gross income under para-
graph (1) with respect to the individual for
any taxable year with respect to elective de-
ferrals under such arrangements shall be re-
duced by the aggregate amounts deferred
under section 457 with respect to the indi-
vidual for the taxable year under 1 or more
eligible deferred compensation plans (as de-
fined in section 457(b)) maintained by an em-
ployer described in section 457(e)(1)(A).

‘(B) SPECIAL RULE FOR PRE-198 GRAND-
FATHERED PLANS.—Subparagraph (A) shall
not apply to any qualified cash or deferred
arrangement maintained by a governmental
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entity described in section 401(k)(4)(B)(ii) if
the arrangement (or any predecessor) was
adopted by the entity before May 6, 1986, or
treated as so adopted under section
1116(£)(2)(B) of the Tax Reform Act of 1986.”

(¢) EFFECTIVE DATES.—The amendments
made by this section shall apply to plan
years beginning after December 31, 2005.

PART III—EXCESS CONTRIBUTIONS
SEC. 1339. EXCESS CONTRIBUTIONS.

(a) EXPANSION OF CORRECTIVE DISTRIBUTION
PERIOD FOR AUTOMATIC CONTRIBUTION AR-
RANGEMENTS.—Subsection (f) of section 4979
of the Internal Revenue Code of 1986 is
amended—

(1) by and inserting ‘‘(6 months in the case
of an excess contribution or excess aggregate
contribution to an eligible automatic con-
tribution arrangement (as defined in section
414(w)(3)))” after ‘‘2%2 months’ in paragraph
(1), and

(2) by striking ‘2% MONTHS OF” in the
heading and inserting ‘‘SPECIFIED PERIOD
AFTER”.

(b) YEAR OF INCLUSION.—Paragraph (2) of
section 4979(f) of such Code is amended to
read as follows:

‘(2) YEAR OF INCLUSION.—Any amount dis-
tributed as provided in paragraph (1) shall be
treated as earned and received by the recipi-
ent in the recipient’s taxable year in which
such distributions were made.”.

(c) SIMPLIFICATION OF ALLOCABLE KEARN-
INGS.—

(1) SECTION 4979.—Subsection (f) of section
4979 of such Code is amended—

(A) by adding ‘‘through the end of the plan
year for which the contribution was made”’
after ‘‘thereto” in paragraph (1), and

(B) by adding ‘‘through the end of the plan
year for which the contributions were made’’
after ‘‘thereto’” in paragraph (2)(B).

(2) SECTION 401(k) AND 401(M).—

(A) Clause (i) of section 401(k)(8)(A) is
amended by adding ‘‘through the end of such
year’’ after ‘‘such contributions’.

(B) Subparagraph (A) of section 401(m)(6) of
such Code is amended by adding ‘‘through
the end of such year’” after ‘“‘to such con-
tributions”.

(d) EFFECTIVE DATE.—The amendments
made by this section shall apply to years be-
ginning after December 31, 2005.

PART IV—OTHER PROVISIONS
SEC. 1341. AMENDMENTS RELATING TO PROHIB-
ITED TRANSACTIONS.

(a) EXEMPTION FOR BLOCK TRADING.—

(1) IN GENERAL.—Section 408(b) of the Em-
ployee Retirement Income Security Act (29
U.S.C. 1108(b)) is amended by adding at the
end the following new paragraph:

¢“(14) BLOCK TRADING.—

‘‘(A) IN GENERAL.—AnNy transaction involv-
ing the purchase or sale of securities be-
tween a plan and a party in interest (other
than a fiduciary who has investment discre-
tion or control with respect to the assets in-
volved in the transaction or is providing in-
vestment advice as a fiduciary for purposes
of this title to enter into the transaction)
with respect to a plan if—

‘(i) the transaction involves a block trade,

‘“(ii) at the time of the transaction, the in-
terest of the plan (together with the inter-
ests of any other plans maintained by the
same plan sponsor) does not exceed 10 per-
cent of the aggregate size of the block trade,

‘‘(iii) the terms of the transaction, includ-
ing the price, are at least as favorable to the
plan as an arm’s length transaction, and

‘“(iv) compensation associated with the
purchase and sale is not greater than an
arm’s length transaction with an unrelated
party.

‘(B) BLOCK TRADE.—For purposes of this
paragraph, the term ‘block trade’ includes
any trade of at least 10,000 shares or with a
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market value of at least $200,000 which will
be allocated across two or more unrelated
client accounts of a fiduciary.”.

(2) CONFORMING AMENDMENTS.—

(A) Section 4975(d) of such Code is amend-
ed—

(i) by striking ‘“‘or’’ at the end of paragraph
(15),

(ii) by striking the period at the end of
paragraph (16)(F) and inserting ‘‘; or”’, and

(iii) by adding at the end the following new
paragraph:

‘(17) any transaction involving the pur-
chase or sale of securities between a plan and
a disqualified person (other than a fiduciary
who has investment discretion or control
over the transaction or is providing invest-
ment advice as a fiduciary for purposes of
title I of the Employee Retirement Income
Security Act to enter into the transaction)
with respect to a plan if—

““(A) the transaction
trade,

‘“(B) at the time of the transaction, the in-
terest of the plan (together with the inter-
ests of any other plans maintained by the
same plan sponsor) does not exceed 10 per-
cent of the aggregate size of the block trade,

‘“(C) the terms of the transaction, includ-
ing the price, are at least as favorable to the
plan as an arm’s length transaction, and

‘(D) compensation associated with the
purchase and sale is not greater than an
arm’s length transaction with an unrelated
party.”.

(B) Section 4975(e) of such Code is amended
by adding at the end the following new para-
graph:

‘“(11) BLOCK TRADE.—The term ‘block trade’
includes any trade of at least 10,000 shares or
with a market value of at least $200,000
which will be allocated across two or more
unrelated client accounts of a fiduciary.”.

(b) BONDING RELIEF.—Section 412(a) of such
Act (29 U.S.C. 1112(a)) is amended—

(1) by redesignating paragraph (2) as para-
graph (3),

(2) by striking ‘“‘and’ at the end of para-
graph (1), and

(3) by inserting after paragraph (1) the fol-
lowing new paragraph:

‘“(2) no bond shall be required of any entity
which is registered as a broker or a dealer
under section 15(b) of the Securities Ex-
change Act of 1934 (15 U.S.C. 780(b)) if the
broker or dealer is subject to the fidelity
bond requirements of a self-regulatory orga-
nization (within the meaning of section
3(a)(26) of such Act (15 U.S.C. 78c(a)(26)).”.

(c) EXEMPTION FOR FINANCIAL MARKETS
TRADING SYSTEMS.—

(1) IN GENERAL.—Section 408(b) of such Act,
as amended by subsection (b)(1), is amended
by adding at the end the following new para-
graph:

‘(15) FINANCIAL MARKETS TRADING SYS-
TEMS.—Any transaction involving the pur-
chase and sale of securities between a plan
and a fiduciary or a party in interest if—

‘“(A) the transaction is executed through—

‘“(i) a national securities exchange or a
trading system owned by a national securi-
ties association registered with the Securi-
ties and Exchange Commission, regardless of
whether such fiduciary or party in interest
(or any affiliate of either) has an interest in
such exchange or trading system,

‘(i) an alternative trading system or elec-
tronic communication network subject to
regulation and oversight by the Securities
and Exchange Commission, regardless of
whether such fiduciary or party in interest
(or any affiliate of either) has an interest in
such alternative trading system or elec-
tronic communications network, or

‘(iii) any other trading system for securi-
ties or other property approved by the Sec-
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retary through regulatory or exemptive re-
lief,

‘“(B) the price associated with the purchase
and sale is at least as favorable as an arm’s
length transaction with an unrelated party,

‘“(C) the compensation associated with the
purchase and sale is not greater than an
arm’s length transaction with an unrelated
party,

‘(D) in the event the fiduciary or party in
interest directing the transaction (or any af-
filiate of either) has an ownership interest in
the trading system (other than an exchange
or trading system described in subparagraph
(A)()), the execution of transactions on such
system is annually authorized by a plan fidu-
ciary,

‘“‘(E) the transaction is executed in accord-
ance with the nondiscretionary rules and
procedures adopted by such trading system
to match offsetting orders, and

“(F') in the event the transaction is not ex-
ecuted on an exchange or trading system de-
scribed in subparagraph (A)(i)—

‘(i) neither the trading system nor the
parties to the transaction take into account
the identity of the parties in the execution
of trades, and the parties to the transaction
do not actually know the identity of the
other at the time that the terms and price of
the transaction are agreed to, or

‘‘(ii) the transaction is effected pursuant to
rules designed to match purchases and sales
at the best price available through the trad-
ing system.”.

(2) CONFORMING AMENDMENT.—Section
4975(d) of such Code (as amended by sub-
section (b)(2)) is amended—

(A) by striking ‘‘or’” at the end of para-
graph (16),

(B) by striking the period at the end of
paragraph (17)(E) and inserting *‘; or’’, and

(C) by adding at the end the following new
paragraph:

‘“(18) any transaction involving the pur-
chase and sale of securities or other property
between a plan and a fiduciary or a disquali-
fied person if—

‘“(A) the transaction is executed through—

‘(i) a national securities exchange or a
trading system owned by a national securi-
ties association registered with the Securi-
ties and Exchange Commission, regardless of
whether such fiduciary or disqualified person
(or any affiliate of either) has an interest in
such exchange or trading system,

‘“(ii) an alternative trading system or elec-
tronic communication network subject to
regulation and oversight by the Securities
and Exchange Commission, regardless of
whether such fiduciary or disqualified person
(or any affiliate of either) has an interest in
such alternative trading system or elec-
tronic communications network, or

‘“(iii) any other trading system for securi-
ties or other property approved by the Sec-
retary through regulatory or exemptive re-
lief,

‘‘(B) the price associated with the purchase
and sale is at least as favorable as an arm’s
length transaction with an unrelated party,

““(C) the compensation associated with the
purchase and sale is not greater than an
arm’s length transaction with an unrelated
party,

‘(D) in the event the fiduciary or disquali-
fied person directing the transaction (or any
affiliate of either) has an ownership interest
in the trading system (other than an ex-
change or trading system described in sub-
paragraph (A)(i)), the execution of trans-
actions on such system is annually author-
ized by a plan fiduciary,

‘“‘(E) the transaction is executed in accord-
ance with the nondiscretionary rules and
procedures adopted by such trading system
to match offsetting orders, and
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“(F) in the event the transaction is not ex-
ecuted on an exchange or trading system de-
scribed in subparagraph (A)(i)—

‘(i) neither the trading system nor the
parties to the transaction take into account
the identity of the parties in the execution
of trades, and the parties to the transaction
do not actually know the identity of the
other at the time that the terms and price of
the transaction are agreed to, or

‘“(ii) the transaction is effected pursuant to
rules designed to match purchases and sales
at the best price available through the trad-
ing system.”’.

(d) RELIEF FOR FOREIGN EXCHANGE TRANS-
ACTIONS.—

(1) IN GENERAL.—Section 408(b) of such Act
(29 U.S.C. 1108(b)), as amended by subsection
(c)(1), is amended by adding at the end the
following new paragraph:

‘(16) Any foreign exchange transactions,
between a bank or broker-dealer (or any af-
filiate of either), and a plan or an individual
retirement account (within the meaning of
section 408 of the Internal Revenue Code of
1986) with respect to which such bank or
broker-dealer (or affiliate) is a trustee, cus-
todian, fiduciary, or other party in interest,
if—

‘“(A) the transaction is in connection with
the purchase, holding, or sale of securities,

‘““(B) at the time the foreign exchange
transaction is entered into, the terms of the
transaction are not less favorable to the plan
than the terms generally available in com-
parable arm’s length foreign exchange trans-
actions between unrelated parties, or the
terms afforded by the bank or broker-dealer
(or any affiliate of either) in comparable
arm’s-length foreign exchange transactions
involving unrelated parties,

‘(C) the exchange rate used by such bank
or broker-dealer (or affiliate) for a particular
foreign exchange transaction does not devi-
ate by more or less than 3 percent from the
interbank bid and asked rates at the time of
the transaction as displayed on an inde-
pendent service that reports rates of ex-
change in the foreign currency market for
such currency, and

‘(D) the bank or broker-dealer (or any af-
filiate of either) does not have investment
discretion, or provide investment advice,
with respect to the transaction.”.

(2) CONFORMING AMENDMENT.—Section
4975(d) of such Code, as amended by sub-
section (¢)(2), is amended—

(A) by striking ‘‘or’” at the end of para-
graph (17)(E),

(B) by striking the period at the end of
paragraph (18)(F)(ii) and inserting ‘‘; or’’, and

(C) by adding at the end the following new
paragraph:

“(19) any foreign exchange transactions,
between a bank or broker-dealer (or any af-
filiate of either) and a plan or an individual
retirement account (within the meaning of
section 408) with respect to which such bank
or broker-dealer (or affiliate) is a trustee,
custodian, fiduciary, or disqualified person,
if—

‘“(A) the transaction is in connection with
the purchase, holding, or sale of securities,

‘“(B) at the time the foreign exchange
transaction is entered into, the terms of the
transaction are not less favorable to the plan
than the terms generally available in com-
parable arm’s length foreign exchange trans-
actions between unrelated parties, or the
terms afforded by the bank or broker-dealer
(or any affiliate of either) in comparable
arm’s-length foreign exchange transactions
involving unrelated parties,

‘(C) the exchange rate used by such bank
or broker-dealer (or affiliate) for a particular
foreign exchange transaction does not devi-
ate by more or less than 3 percent from the
interbank bid and asked rates at the time of
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the transaction as displayed on an inde-
pendent service that reports rates of ex-
change in the foreign currency market for
such currency, and

‘(D) the bank or broker-dealer (or any af-
filiate of either) does not have investment
discretion, or provide investment advice,
with respect to the transaction.”’.

(e) CORRECTION PERIOD FOR CERTAIN TRANS-
ACTIONS INVOLVING SECURITIES AND COMMOD-
ITIES.—

(1) IN GENERAL.—Section 408(b) of such Act
(29 U.S.C. 1108(b)), as amended by subsection
(d)(1), is amended by adding at the end the
following new paragraph:

“(17) CORRECTION PERIOD FOR CERTAIN
TRANSACTIONS INVOLVING SECURITIES AND COM-
MODITIES.—

‘‘(A) IN GENERAL.—Except as provided in
subparagraphs (B) and (C), a transaction de-
scribed in section 406(a) in connection with
the acquisition, holding, or disposition of
any security or commodity, if the trans-
action is corrected before the end of the cor-
rection period.

‘(B) EXCEPTION FOR EMPLOYER SECURITIES
AND REAL PROPERTY.—Subparagraph (A) does
not apply to any transaction between a plan
and a plan sponsor or its affiliates that in-
volves the acquisition or sale of an employer
security (as defined in section 407(d)(1)) or
the acquisition, sale, or lease of employer
real property (as defined in section 407(d)(2)).

¢“(C) EXCEPTION FOR KNOWING VIOLATIONS.—
In the case of any fiduciary or other party in
interest (or any other person knowingly par-
ticipating in such transaction), subpara-
graph (A) does not apply to any prohibited
transaction if, at the time such transaction
occurs, such fiduciary or party in interest
(or other person) knew that the transaction
would (without regard to this paragraph)
constitute a violation of section 406(a).

‘(D) CORRECTION PERIOD.—For purposes of
this paragraph, the term ‘correction period’
means the 14-day period beginning on the
date on which such transaction occurs.

‘(E) OTHER DEFINITIONS.—For purposes of
this paragraph—

‘“(i) the term ‘security’ has the meaning
given such term by section 475(c)(2) of the In-
ternal Revenue Code of 1986 (without regard
to subparagraph (F)(iii) and the last sentence
thereof),

‘(i) the term ‘commodity’ has the mean-
ing given such term by section 475(e)(2) of
such Code (without regard to subparagraph
(D)(iii) thereof), and

‘“(iii) the terms ‘correction’ and ‘correct’
mean, with respect to a transaction, undoing
the transaction to the extent possible, but in
any case, making good to the plan or af-
fected account any losses resulting from the
transaction and restoring to the plan or af-
fected account any profits made through use
of the plan.”.

(2) CONFORMING AMENDMENTS.—

(A) Section 4975(d) of such Code, as amend-
ed by subsection (d)(2), is amended—

(i) by striking ‘“‘or’’ at the end of paragraph
(18)(F)(2),

(ii) by striking the period at the end of
paragraph (19)(D) and inserting ‘‘; or’’, and

(iii) by adding at the end the following new
paragraph:

‘“(20) except as provided in subparagraph
(B) or (C) of subsection (f)(8), a transaction
described in subparagraph (A), (B), (C), or (D)
of subsection (c)(1) in connection with the
acquisition, holding, or disposition of any se-
curity or commodity, if the transaction is
corrected before the end of the correction pe-
riod.”.

(B) Section 4975(f) of such Code is amended
by adding at the end the following new para-
graph:

‘“(8) CORRECTION PERIOD.—
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‘““(A) IN GENERAL.—For purposes of sub-
section (d)(20), the term ‘correction period’
means the 14-day period beginning on the
date on which such transaction occurs.

‘(B) EXCEPTION FOR EMPLOYER SECURITIES
AND REAL PROPERTY.—Subsection (d)(20) does
not apply to any transaction between a plan
and a plan sponsor or its affiliates that in-
volves the acquisition or sale of an employer
security (as defined in section 407(d)(1) of the
Employee Retirement Income Security Act)
or the acquisition, sale, or lease of employer
real property (as defined in section 407(d)(2)
of such Act).

¢(C) EXCEPTION FOR KNOWING VIOLATIONS.—
In the case of any fiduciary or other dis-
qualified person (or any other person know-
ingly participating in such transaction), sub-
section (d)(20) does not apply to any prohib-
ited transaction if, at the time such trans-
action occurs, such fiduciary or disqualified
person (or other person) knew that the trans-
action would (without regard to subsection
(d)(20) or this paragraph) constitute a viola-
tion of subparagraph (A), (B), (C), or (D) of
subsection (c)(1).

‘(D) ABATEMENT OF TAX WHERE THERE IS A
CORRECTION.—If a transaction is not treated
as a prohibited transaction by reason of sub-
section (d)(20), then no tax under subsections
(a) and (b) shall be assessed with respect to
such transaction, and, if assessed, the assess-
ment shall be abated, and, if collected, shall
be credited or refunded as an overpayment.

‘“(E) OTHER DEFINITIONS.—For purposes of
this paragraph and subsection (d)(20)—

‘(i) the term ‘security’ has the meaning
given such term by section 475(c)(2) (without
regard to subparagraph (F)(iii) and the last
sentence thereof),

‘‘(ii) the term ‘commodity’ has the mean-
ing given such term by section 475(e)(2)
(without regard to subparagraph (D)(iii)
thereof), and

‘“(iii) the terms ‘correction’ and ‘correct’
mean, with respect to a transaction, undoing
the transaction to the extent possible, but in
any case, making good to the plan or af-
fected account any losses resulting from the
transaction and restoring to the plan or af-
fected account any profits made through use
of the plan.”’.

(C) Section 4975(f)(5) of such Code is
amended by striking ‘““The terms’” and in-
serting ‘“‘Except as provided in paragraph
(8)(E)(iii), the terms”’.

(f) CROSS TRADES STUDY.—Not later than 2
years after the date of the enactment of this
Act, the Secretary of Labor, in consultation
with the President’s Working Group on Fi-
nancial Markets, shall report to the Presi-
dent and Congress the results of a study on
the implications for pension plans, plan
sponsors, plan fiduciaries, and plan partici-
pants of a prohibited transaction exemption
for active cross trades and the impact that
such a prohibited transaction exemption
could have on the safety and security of pen-
sion plan assets. The study shall review and
include recommendations regarding—

(1) the regulation and practice of passive
and active cross trades in United States se-
curities markets,

(2) the potential benefits and drawbacks of
permitting active cross trades for retirement
funds, and

(3) the ease or difficulty in policing cross
trading activities for plan sponsors, plan fi-
duciaries, and any Federal agency charged
with safeguarding the Nation’s retirement
funds.

(g) GAO STUDY.—The Comptroller General
of the United States shall prepare a prelimi-
nary report not later than 2 years after the
date of the enactment of this Act and a final
report not later than 3 years after such date
regarding the effects of the amendments
made by this section, focusing on the effect
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of electronic communication networks and
block trading on plan investments and on
the oversight and enforcement activities of
the Department of Labor to protect the
rights of plan participants and beneficiaries.
The Comptroller General of the TUnited
States shall submit the reports required
under the preceding sentence to the Commit-
tees on Finance and Health, Education,
Labor, and Pensions of the Senate and the
Committees on Ways and Means and Edu-
cation and the Workforce of the House of
Representatives.

(h) EFFECTIVE DATE.—The amendments
made by this section shall apply to any
transaction after the date of the enactment
of this Act.

SEC. 1342. FEDERAL TASK FORCE ON
WORKERS.

(a) ESTABLISHMENT.—Not later than 90 days
after the date of enactment of this section,
the Secretary of Labor shall establish a Fed-
eral Task Force on Older Workers (referred
to in this section as the ‘“Task Force”’).

(b) MEMBERSHIP.—The Task Force estab-
lished pursuant to subsection (a) shall be
composed of representatives from all rel-
evant Federal agencies that have regulatory
jurisdiction over, or a clear policy interest
in, pension issues relating to older workers,
including the Internal Revenue Service and
the Equal Employment Opportunity Com-
mission.

(¢) ACTIVITIES.—

(1) IN GENERAL.—Not later than 1 year after
the date of establishment of the Task Force,
the Task Force shall—

(A) identify statutory and regulatory pro-
visions in current pension law that are dis-
incentives to work and develop legislative
and regulatory proposals to address such dis-
incentives; and

(B) identify best pension practices in the
private sector for hiring and retaining older
workers, and serve as a clearinghouse of such
information.

(2) REPORT.—Not later than 1 year after
the date of establishment of the Task Force,
the Task Force shall submit a report to Con-
gress on the activities of the Task Force pur-
suant to paragraph (1). Such report shall be
made available to the public.

(d) CONSULTATION.—In carrying out activi-
ties pursuant to this section, the Task Force
shall consult with senior, business, labor,
and other interested organizations.

(e) APPLICABILITY OF FACA; TERMINATION
OF TASK FORCE.—

(1) FACA.—The Federal Advisory Com-
mittee Act (b U.S.C. App.) shall not apply to
the Task Force established pursuant to this
section.

(2) TERMINATION.—The Task Force shall
terminate 30 days after the date the Task
Force completes all of its duties under this
section.

SEC. 1343. TECHNICAL CORRECTIONS TO SAVER
ACT.

Section 517 of the Employee Retirement
Income Security Act of 1974 (29 U.S.C. 1147) is
amended—

(1) in subsection (a), by striking ‘2001 and
2005 on or after September 1 of each year in-
volved” and inserting ‘2006 and 2010°’;

(2) in subsection (b), by adding at the end
the following new sentence: ‘‘To effectuate
the purposes of this paragraph, the Secretary
may enter into a cooperative agreement,
pursuant to the Federal Grant and Coopera-
tive Agreement Act of 1977 (31 U.S.C. 6301 et
seq.), with any appropriate, qualified enti-
ty.”’;

(3) in subsection (e)(2)—

(A) by striking ‘“‘Committee on Labor and
Human Resources’ in subparagraph (D) and
inserting ‘‘Committee on Health, Education,
Labor, and Pensions”’;
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(B) by striking subparagraph (F) and in-
serting the following:

‘(F) the Chairman and Ranking Member of
the Subcommittee on Labor, Health and
Human Services, and Education of the Com-
mittee on Appropriations of the House of
Representatives and the Chairman and
Ranking Member of the Subcommittee on
Labor, Health and Human Services, and Edu-
cation of the Committee on Appropriations
of the Senate;”’;

(C) by redesignating subparagraph (G) as
subparagraph (J); and

(D) by inserting after subparagraph (F) the
following new subparagraphs:

‘(&) the Chairman and Ranking Member of
the Committee on Finance of the Senate;

‘“(H) the Chairman and Ranking Member of
the Committee on Ways and Means of the
House of Representatives;

‘“(I) the Chairman and Ranking Member of
the Subcommittee on Employer-Employee
Relations of the Committee on Education
and the Workforce of the House of Rep-
resentatives; and’’;

(4) in subsection (e)(3)(B), by striking
“January 31, 1998 and inserting ‘‘3 months
before the convening of each summit;’’;

(5) in subsection (f)(1)(C), by inserting ‘‘, no
later than 90 days prior to the date of the
commencement of the National Summit,”
after ‘“‘comment’’;

(6) in subsection (g), by inserting ‘‘, in con-
sultation with the congressional leaders
specified in subsection (e)(2),”” after ‘“‘report”
the first place it appears in the text;

(7) in subsection (i)—

(A) by striking ‘‘for fiscal years beginning
on or after October 1, 1997,”’; and

(B) by adding at the end the following new
paragraph:

“(3) RECEPTION AND REPRESENTATION AU-
THORITY.—The Secretary is hereby granted
reception and representation authority lim-
ited specifically to the events at the Na-
tional Summit. The Secretary shall use any
private contributions accepted in connection
with the National Summit prior to using
funds appropriated for purposes of the Na-
tional Summit pursuant to this paragraph.’’;
and

(8) in subsection (kK)—

(A) by striking ‘‘shall enter into a contract
on a sole-source basis’” and inserting ‘‘may
enter into a contract on a sole-source basis’’;
and

(B) by striking ‘‘in fiscal year 1998”’.

———
NOTICES OF INTENT

Mr. FRIST. Mr. President, pursuant
to the rules of the Senate, I hereby
give notice that next week, I intend to
move to proceed to a measure that
amends the Senate rules.

Mr. President, pursuant to the rules
of the Senate, I hereby give notice that
next week, I intend to move to proceed
to S. 2349 that amends the Senate
rules.

Mr. President, pursuant to the rules
of the Senate, I hereby give notice that
next week, I intend to move to proceed
to S. 2128 that amends the Senate
rules.

————
EXECUTIVE SESSION
EXECUTIVE CALENDAR

Mr. FRIST. Mr. President, I ask
unanimous consent that the Senate im-
mediately proceed to executive session

March 3, 2006

to consider the following nominations
on today’s Executive Calendar: Cal-
endar Nos. 511 through 516.

I further ask unanimous consent that
the nominations be confirmed en bloc,
the motions to reconsider be laid upon
the table, the President be imme-
diately notified of the Senate’s action,
and the Senate then return to legisla-
tive session.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. FRIST. Mr. President, I want to
say a quick word about these nomi-
nees. What we just approved were six
nominations to the Tennessee Valley
Authority Board of Directors. Nine
years ago, I started working on legisla-
tion to modernize and expand TVA’s
board of directors to bring it more in
line with other corporations of similar
size and scope and responsibility.

Just over a year ago, Congress passed
my bill and this group of nominees is
the first to the newly reformed TVA
board. They are an outstanding group.
All have substantial business and man-
agement experience. All are leaders in
their respective communities—just the
kind of qualifications that we were
looking for when we initially drafted
our reform modernization legislation. I
commend the President for nominating
such a highly qualified group, and I
look forward to working with them on
the many challenges facing TVA in the
21st century.

I thank my colleagues from both
sides of the aisle for both furthering
this legislation along and passing it
and going through the nomination
process in a very respectable way.

These nominees—Dennis Bottorff,
Robert Duncan, William Sansom,
Susan Richardson Williams, Donald
DePriest, and Howard Thrailkill—join
two existing current board members,
Bill Baxter and Skila Harris. I guess
they are no longer nominees; they are
on the TVA board.

I thank the Democratic leader and
others for making this possible to do
today.

The nominations considered and con-
firmed en bloc are as follows:

TENNESSEE VALLEY AUTHORITY

Dennis Bottorff, of Tennessee, to be a
Member of the Board of Directors of the Ten-
nessee Valley Authority for a term expiring
May 18, 2011.

Robert M. Duncan, of Kentucky, to be a
Member of the Board of Director of the Ten-
nessee Valley Authority for a term expiring
May 18, 2011.

William B. Sansom, of Tennessee, to be a
Member of the Board of Directors of the Ten-
nessee Valley Authority for a term expiring
May 18, 2009.

Susan Richardson Williams, of Tennessee,
to be a Member of the Board of Directors of
the Tennessee Valley Authority for a term
expiring May 18, 2007.

Donald R. DePriest, of Tennessee, to be a
Member of the Board of Directors of the Ten-
nessee Valley Authority for a term expiring
May 18, 2009.

Howard A. Thrailkill, of Alabama, to be a
Member of the Board of Directors of the Ten-
nessee Valley Authority for the term pre-
scribed by law.
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PENSION PROTECTION ACT OF 2005

Mr. FRIST. Mr. President, I ask
unanimous consent that the Senate
proceed to the immediate consider-
ation of Calendar No. 357, H.R. 2830.

The PRESIDING OFFICER. The
clerk will state the bill by title.

The assistant legislative clerk read
as follows:

A bill (H.R. 2830) to amend the Employee
Retirement Income Security Act of 1974 and
the Internal Revenue Code of 1986 to reform
the pension funding rules, and for other pur-
poses.

There being no objection, the Senate
proceeded to consider the bill.

Mr. FRIST. Mr. President, I ask
unanimous consent that the amend-
ment at the desk, which is the text of
S. 1783 as passed by the Senate, be
agreed to, the bill, as amended, be read
the third time and passed, the motion
to reconsider be laid upon the table,
and the Senate insist upon its amend-
ment and request a conference with the
House, and the Chair be authorized to
appoint conferees at a ratio of 9 to 7.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment (No. 2901) was agreed
to.

(The amendment is printed in today’s
RECORD under ‘‘Text of Amendments.”’)

The bill (H.R. 2830), as amended, was
read the third time and passed.

The Presiding Officer appointed
GRASSLEY, Mr. HATCH, Mr. LOTT,
SNOWE, Mr. SANTORUM, Mr. ENZzI,
GREGG, Mr. DEWINE, Mr. ISAKSON, Mr.
BAUCUS, Mr. ROCKEFELLER, Mr.
CONRAD, Mr. BINGAMAN, Mr. KENNEDY,
Mr. HARKIN, and Ms. MIKULSKI con-
ferees on the part of the Senate.

Mr. FRIST. Mr. President, this also
is a major step forward, as colleagues
have been participating and watching
the debate over the course of the day,
to bring to conclusion another issue
that has been pending. But the fact we
have been able to reach this resolution
today advances a very important
issue—one that is time sensitive.

We had originally requested 7 to 5. As
my colleagues know, the Democratic
leader insisted on an 8-to-6 ratio. The
9-to-7 ratio we agreed to does allow us
to have equal representation from the
Finance and HELP Committees. As I
repeatedly insisted, it is important we
not stack the deck in favor or against
either committee. Through mutual
agreement, we have reached that objec-
tive.

I do have to add, it is unfortunate it
took so long and we had to have so
much discussion to get to conference
on an issue so important to the 44 mil-
lion Americans out there who right
now are working in an uncertain envi-
ronment as we address this defined
benefits pension system.

Now is the time for our conferees to
get to work, and I am confident they
will be able to produce a conference re-
port that is satisfactory to both sides
of the aisle.

Mr.
Ms.
Mr.
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THE CALENDAR

Mr. FRIST. Mr. President, I ask
unanimous consent that the Senate
proceed to the immediate consider-
ation of Calendar Nos. 330 through 332,
Calendar Nos. 334 through 350, Calendar
No. 362, H.R. 4515, and H.R. 1287, all
postal-naming bills, en bloc.

The PRESIDING OFFICER. Without
objection, the Senate will proceed to
the measures en bloc.

Mr. FRIST. Mr. President, I ask
unanimous consent that the bills be
read a third time and passed, and that
the motions to reconsider be laid upon
the table en bloc.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

WILLIAM H. EMERY POST OFFICE

The bill (S. 1445) to designate the fa-
cility of the United States Postal Serv-
ice located at 520 Colorado Avenue in
Arriba, Colorado, as the ““William H.
Emery Post Office,” was read the third
time and passed, as follows:

S. 1445

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. WILLIAM H. EMERY POST OFFICE.

(a) DESIGNATION.—The facility of the
United States Postal Service located at 520
Colorado Avenue in Arriba, Colorado, shall
be known and designated as the ‘“William H.
Emery Post Office’’.

(b) REFERENCES.—Any reference in a law,
map, regulation, document, paper, or other
record of the United States to the facility re-
ferred to in subsection (a) shall be deemed to
be a reference to the “William H. Emery
Post Office”.

———

GRANT W. GREEN POST OFFICE
BUILDING

The bill (S. 1792) to designate the fa-
cility of the United States Postal Serv-
ice located at 205 West Washington
Street in Knox, Indiana, as the ‘‘Grant
W. Green Post Office Building,” was
read the third time and passed, as fol-
lows:

S. 1792

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. GRANT W. GREEN POST OFFICE
BUILDING.

(a) DESIGNATION.—The facility of the
United States Postal Service located at 205
West Washington Street in Knox, Indiana,
shall be known and designated as the ‘“‘Grant
W. Green Post Office Building’’.

(b) REFERENCES.—Any reference in a law,
map, regulation, document, paper, or other
record of the United States to the facility re-
ferred to in subsection (a) shall be deemed to
be a reference to the ‘“‘Grant W. Green Post
Office Building’’.

——————

DEWEY F. BARTLETT POST
OFFICE

The bill (S. 1820) to designate the fa-
cility of the United States Postal Serv-
ice located at 6110 East 5lst Place in
Tulsa, Oklahoma, as the ‘“‘Dewey F.
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Bartlett Post Office,”” was read the
third time and passed, as follows:
S. 1820

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. DEWEY F. BARTLETT POST OFFICE.

(a) DESIGNATION.—The facility of the
United States Postal Service located at 6110
East 51st Place in Tulsa, Oklahoma, shall be
known and designated as the ‘“Dewey F.
Bartlett Post Office”.

(b) REFERENCES.—Any reference in a law,
map, regulation, document, paper, or other
record of the United States to the facility re-
ferred to in subsection (a) shall be deemed to
be a reference to the ‘“Dewey F. Bartlett
Post Office”.

—————

MALCOLM MELVILLE “MAC”
LAWRENCE POST OFFICE

The bill (S. 2064) to designate the fa-
cility of the United States Postal Serv-
ice located at 122 South Bill Street in
Franceville, Indiana, as the ‘‘Malcolm
Melville ‘Mac’ Lawrence Post Office”,
was read the third time and passed, as
follows:

S. 2064

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. MALCOLM MELVILLE “MAC” LAW-
RENCE POST OFFICE.
(a) DESIGNATION.—The facility of the

United States Postal Service located at 122
South Bill Street in Francesville, Indiana,
shall be known and designated as the ‘‘Mal-
colm Melville ‘Mac’ Lawrence Post Office’.

(b) REFERENCES.—Any reference in a law,
map, regulation, document, paper, or other
record of the United States to the facility re-
ferred to in subsection (a) shall be deemed to
be a reference to the ‘‘Malcolm Melville
‘Mac’ Lawrence Post Office’.

HIRAM L. FONG POST OFFICE
BUILDING

The bill (S. 2089) to designate the fa-
cility of the United States Postal Serv-
ice located at 1271 North King Street in
Honolulu, Oahu, Hawaii, as the ‘“Hiram
L. Fong Post Office Building,” was
read the third time and passed, as fol-
lows:

S. 2089

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. HIRAM L. FONG POST OFFICE BUILD-
ING.

(a) DESIGNATION.—The facility of the
United States Postal Service located at 1271
North King Street in Honolulu, Oahu, Ha-
waii, shall be known and designated as the
‘““Hiram L. Fong Post Office Building”’.

(b) REFERENCES.—Any reference in a law,
map, regulation, document, paper, or other
record of the United States to the facility re-
ferred to in subsection (a) shall be deemed to
be a reference to the ‘“Hiram L. Fong Post
Office Building”’.

——
JOHN F. WHITESIDE JOLIET POST
OFFICE BUILDING

The bill (H.R. 2113) to designate the
facility of the United States Postal
Service located at 2000 McDonough
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Street in Joliet, Illinois, as the ‘‘John
F. Whiteside Joliet Post Office Build-
ing,” was read the third time and
passed.

————

JOHN J. HAINKEL POST OFFICE
BUILDING

The bill (H.R. 2346) to designate the
facility of the United States Postal
Service located at 105 NW Railroad Av-
enue in Hammond, Louisiana, as the
“John J. Hainkel, Jr. Post Office
Building,” was read the third time and
passed.

——————

LILLIAN McKAY POST OFFICE
BUILDING

The bill (H.R. 2413) to designate the
facility of the United States Postal
Service located at 1202 1st Street in
Humble, Texas, as the ‘‘Lillian McKay
Post Office Building,” was read the
third time and passed.

——————

J.M. DIETRICH NORTHEAST ANNEX

The bill (H.R. 2630) to redesignate the
facility of the United States Postal
Service located at 1927 Sangamon Ave-
nue in Springfield, Illinois, as the
“J.M. Dietrich Northeast Annex,” was
read the third time and passed.

—————

ABRAHAM LINCOLN BIRTHPLACE
POST OFFICE BUILDING

The bill (H.R. 2894) to designate the
facility of the United States Postal
Service located at 102 South Walters
Avenue in Hodgenville, Kentucky, as
the ‘““‘Abraham Lincoln Birthplace Post
Office Building,” was read the third
time and passed.

——————

JAMES GROVE FULTON MEMORIAL
POST OFFICE BUILDING

The bill (H.R. 3256) to designate the
facility of the United States Postal
Service located at 3038 West Liberty
Avenue in Pittsburgh, Pennsylvania, as
the ‘“‘Congressman James Grove Fulton
Memorial Post Office Building,” was
read the third time and passed.

———

GAGETOWN VETERANS MEMORIAL
POST OFFICE

The bill (H.R. 3368) to designate the
facility of the United States Postal
Service located at 6483 Lincoln Street
in Gagetown, Michigan, as the
“Gagetown Veterans Memorial Post
Office,” was read the third time and
passed.

———

AVA GARDNER POST OFFICE

The bill (H.R. 3439) to designate the
facility of the United States Postal
Service located at 201 North 3rd Street
in Smithfield, North Carolina, as the
“Ava Gardner Post Office,” was read
the third time and passed.
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HEINZ AHLMEYER, JR. POST
OFFICE BUILDING

The bill (H.R. 3548) to designate the
facility of the United States Postal
Service located on Franklin Avenue in
Pearl River, New York, as the ‘‘Heinz
Ahlmeyer, Jr. Post Office Building,”
was read the third time and passed.

————

STAFF SERGEANT MICHAEL
SCHAFER POST OFFICE BUILDING

The bill (H.R. 3703) to designate the
facility of the United States Postal
Service located at 8501 Philatelic Drive
in Spring Hill, Florida, as the ‘‘Staff
Sergeant Michael Schafer Post Office
Building,” was read the third time and
passed.

——————

GRANT W. GREEN POST OFFICE
BUILDING

The bill (H.R. 3770) to designate the
facility of the United States Postal
Service located at 205 West Washington
Street in Knox, Indiana, as the ‘‘Grant
W. Green Post Office Building,” was
read the third time and passed.

———

CLAYTON J. SMITH MEMORIAL
POST OFFICE BUILDING

The bill (H.R. 3825) to designate the
facility of the United States Postal
Service located at 770 Trumbull Drive
in Pittsburgh, Pennsylvania, as the
“Clayton J. Smith Memorial Post Of-
fice Building,” was read the third time
and passed.

———

U.S. CLEVELAND POST OFFICE
BUILDING

The bill (H.R. 3830) to designate the
facility of the United States Postal
Service located at 130 East Marion Ave-
nue in Punta Gorda, Florida, as the
“U.S. Cleveland Post Office Building,”
was read the third time and passed.

———

ALBERT H. QUIE POST OFFICE

The bill (H.R. 3989) to designate the
facility of the United States Postal
Service located at 37598 Goodhue Ave-
nue in Dennison, Minnesota, as the
“Albert H. Quie Post Office,” was read
the third time and passed.

———

LILLIAN KINKELLA KEIL POST
OFFICE

The bill (H.R. 4053) to designate the
facility of the United States Postal
Service located at 545 North Rimsdale
Avenue in Covina, California, as the
“Lillian Kinkella Keil Post Office,”
was read the third time and passed.

——
RAYMOND J. SALMON POST
OFFICE

The bill (H.R. 4152) to designate the
facility of the United States Postal
Service located at 320 High Street in
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Clinton, Massachusetts, as the ‘“‘Ray-
mond J. Salmon Post Office,” was read
the third time and passed.

——————

CORPORAL JASON L. DUNHAM
POST OFFICE

The bill (H.R. 4515) to designate the
facility of the United States Postal
Service located at 4422 West Sciota
Street in Scio, New York, as the ‘““Cor-
poral Jason L. Dunham Post Office,”
was read the third time and passed.

——————

ROBERT T. FERGUSON POST
OFFICE BUILDING

The bill (H.R. 1287) designating the
facility of the United States Postal
Service located at 312 East North Ave-
nue in Flora, Illinois, as the ‘“Robert T.
Ferguson Post Office Building,” was
read the third time and passed.

——————

STATE DELEGATE
LEE POST OFFICE

MARYLAND
LENA K.
BUILDING

MONT AND MARK STEPHENSEN
VETERANS MEMORIAL POST OF-
FICE BUILDING

Mr. FRIST. Mr. President, I ask
unanimous consent that the Homeland
Security and Governmental Affairs
Committee be discharged from further
consideration and the Senate proceed
to the immediate consideration of H.R.
4107 and H.R. 4295 en bloc.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. FRIST. Mr. President, I ask
unanimous consent that the bills be
read a third time and passed, and the
motion to reconsider be laid upon the
table en bloc.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The bills (H.R. 4107 and H.R. 4295)
were read the third time and passed.

——————

HONORING THE 150TH ANNIVER-
SARY OF THE SIGMA ALPHA EP-
SILON FRATERNITY

Mr. FRIST. Mr. President, I ask
unanimous consent that the Senate
now proceed to the consideration of S.
Res. 389, which was submitted earlier

today.
The PRESIDING OFFICER. The
clerk will report the resolution by
title.

The legislative clerk read as follows:

A resolution (S. Res. 389) recognizing and
honoring the 150th anniversary of the found-
ing of the Sigma Alpha Epsilon Fraternity.

There being no objection, the Senate
proceeded to consider the resolution.

Mr. FRIST. Mr. President, I ask
unanimous consent that the resolution
be agreed to, the preamble be agreed
to, and the motion to reconsider be laid
upon the table.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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The resolution (S. Res.
agreed to.

The preamble was agreed to.

The resolution, with its preamble,
reads as follows:

S. RES. 389

Whereas the Sigma Alpha Epsilon Frater-
nity was founded on March 9, 1856, by 8
young men at the University of Alabama in
Tuscaloosa, Alabama, in order to establish a
band of brothers;

Whereas the founders of the fraternity be-
lieved in promoting the intellectual, moral,
and spiritual welfare of their members;

Whereas the mission of the Sigma Alpha
Epsilon Fraternity is to promote the highest
standards of friendship, scholarship, and
service for its members;

Whereas the Sigma Alpha Epsilon Frater-
nity adheres to its creed known as ‘“The True
Gentleman’ and lives up to its ideals and as-
pirations for conduct with fellow man;

Whereas, for 150 years, the Sigma Alpha
Epsilon Fraternity has played an integral
role in the positive development of the char-
acter and education of more than 280,000
men;

Whereas the brothers of Sigma Alpha Epsi-
lon, being from different backgrounds, eth-
nic groups, and temperaments, have shared
countless friendships and a common belief in
the founding ideals of the fraternity;

Whereas tens of thousands of Sigma Alpha
Epsilon men have served our nation’s mili-
tary and hundreds have given the ultimate
sacrifice for our freedom;

Whereas alumni from Sigma Alpha Epsilon
serve as leaders in their respective fields, in-
cluding government, business, entertain-
ment, science, and higher education;

Whereas the Sigma Alpha Epsilon Frater-
nity has 190,000 living alumni from as many
as 290 chapters at colleges and universities in
49 states and Canada, making it the largest
social fraternity in the world; and

Whereas Sigma Alpha Epsilon continues to
enrich the lives of its members who, in turn,
give back to their families, communities,
and other service groups: Now, therefore, be
it

Resolved by the Senate, That the Senate—

(1) recognizes and honors the 150th anni-
versary of the founding of the Sigma Alpha
Epsilon Fraternity;

(2) commends its founding fathers and all
Sigma Alpha Epsilon brothers, past and
present, for their bond of friendship, common
ideals and beliefs, and service to community;
and

(3) expresses its best wishes to this most
respected and cherished of national frater-
nities for continued success and growth.

Mr. FRIST. Mr. President, I ask
unanimous consent that I be added as a
cosponsor of that last resolution, if I
had not been previously so included.

The PRESIDING OFFICER. Without
objection, it is so ordered.

389) was
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KATRINA EMERGENCY
ASSISTANCE ACT OF 2006

Mr. FRIST. Mr. President, I ask
unanimous consent the Chair now lay
before the Senate the House message to
accompany S. 1777.

The PRESIDING OFFICER laid be-
fore the Senate the following message:
S. 1777
Resolved, That the bill from the Senate,
(S. 1777) entitled, ‘“‘An Act providing relief
for the victims of Hurricane Katrina’ do

pass with the following amendment:

Strike out all after the enacting clause and
insert:

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Katrina Emer-

gency Assistance Act of 2006°°.

SEC. 2. EXTENSION OF UNEMPLOYMENT ASSIST-
ANCE.

Notwithstanding any other provision of law,
in the case of an individual eligible to receive
unemployment assistance under section 410(a) of
the Robert T. Stafford Disaster Relief and Emer-
gency Assistance Act (42 U.S.C. 5177(a)) as a re-
sult of a disaster declaration made for Hurri-
cane Katrina or Hurricane Rita on or after Au-
gust 29, 2005, the President shall make such as-
sistance available for 39 weeks after the date of
the disaster declaration.

Mr. FRIST. Mr. President, I ask
unanimous consent the Senate concur
in the House amendment, the motion
to reconsider be laid on the able, and
any statements be printed in the
RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

——
ORDERS FOR MONDAY, MARCH 6,
2006
Mr. FRIST. Mr. President, I ask

unanimous consent that when the Sen-
ate completes its business today, it ad-
journ until 1 p.m. on Monday, March 6;
I further ask that following the prayer
and pledge, the morning hour be
deemed expired, the Journal of pro-
ceedings be approved to date, the time
for the two leaders be reserved, and the
Senate then proceed to a period of
morning business, with Senators per-
mitted to speak for up to 10 minutes
each; providing further that first-de-
gree amendments in relation to the
filed cloture motion be filed at the
desk no later than 2 p.m.

The PRESIDING OFFICER. Without
objection, it is so ordered.

PROGRAM

Mr. FRIST. Mr. President, on Mon-
day the Senate will begin the day with
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a period of morning business. Addition-
ally, we wish to begin debate on the
lobbying reform package on Monday
afternoon. At 5:30 the Senate will pro-
ceed to vote on the confirmation of
several district court judges. Senators
should expect two or three back-to-
back votes at 5:30 on these judicial
nominations.

As a further reminder, cloture was
filed on the LIHEAP bill this morning,
and that cloture vote will occur on
Tuesday morning, sometime before the
weekly party luncheons. Senators are
reminded that under the order entered,
germane first-degree amendments
must be filed at the desk by 2 p.m. to
be in order postcloture. Again, we ex-
pect a very full week. We have judges
to vote on; we have the LIHEAP bill;
we have the lobbying reform measure. 1
suggest Members be prepared for late
nights next week as we try to complete
these items before the close of business
this coming week.

ADJOURNMENT UNTIL MONDAY,
MARCH 6, 2006, AT 1 P.M.

Mr. FRIST. If there is no further
business to come before the Senate, I
ask unanimous consent the Senate
stand in adjournment under the pre-
vious order.

There being no objection, the Senate,
at 1:12 p.m., adjourned until Monday,
March 6, 2006, at 1 p.m.

CONFIRMATIONS

Executive nominations confirmed by
the Senate March 3, 2006:
TENNESSEE VALLEY AUTHORITY

DENNIS BOTTORFF, OF TENNESSEE, TO BE A MEMBER
OF THE BOARD OF DIRECTORS OF THE TENNESSEE VAL-
LEY AUTHORITY FOR A TERM EXPIRING MAY 18, 2011.

ROBERT M. DUNCAN, OF KENTUCKY, TO BE A MEMBER
OF THE BOARD OF DIRECTORS OF THE TENNESSEE VAL-
LEY AUTHORITY FOR A TERM EXPIRING MAY 18, 2011.

WILLIAM B. SANSOM, OF TENNESSEE, TO BE A MEMBER
OF THE BOARD OF DIRECTORS OF THE TENNESSEE VAL-
LEY AUTHORITY FOR A TERM EXPIRING MAY 18, 2009.

SUSAN RICHARDSON WILLIAMS, OF TENNESSEE, TO BE
A MEMBER OF THE BOARD OF DIRECTORS OF THE TEN-
NESSEE VALLEY AUTHORITY FOR A TERM EXPIRING
MAY 18, 2007.

DONALD R. DEPRIEST, OF MISSISSIPPI, TO BE A MEM-
BER OF THE BOARD OF DIRECTORS OF THE TENNESSEE
VALLEY AUTHORITY FOR A TERM EXPIRING MAY 18, 2009.

HOWARD A. THRAILKILL, OF ALABAMA, TO BE A MEM-
BER OF THE BOARD OF DIRECTORS OF THE TENNESSEE
VALLEY AUTHORITY FOR THE TERM PRESCRIBED BY
LAW.

THE ABOVE NOMINATIONS WERE APPROVED SUBJECT
TO THE NOMINEE'S COMMITMENT TO RESPOND TO RE-
QUESTS TO APPEAR AND TESTIFY BEFORE ANY DULY
CONSTITUTED COMMITTEE OF THE SENATE.
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